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Welcome
Welcome to the 2014 Conference of the Australasian Association of Bioethics 
and Health Law (AABHL). 

Advances in medical science and technology, increasingly sophisticated 
diagnostic and therapeutic interventions and changing social circumstances 
raise new ethical dilemmas and reframe old ones. How should we incorporate 
new knowledge and innovation into our ethical and legal frameworks? How do 
we go about making sound decisions in the face of these challenges?

We look forward to an engaging conference as we discuss and reflect on the 
many faces of our conference theme ‘How should we decide?’ 

We hope you enjoy the conference.

Judy Allen, stephen Honeybul, felicity flack and camilla scanlan 
AAbHl 2014 convenors

Conference Secretariat

Conference Design Pty Ltd

mail@conferencedesign.com.au

www.conferencedesign.com.au

P: +61 3 6231 2999
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Organising 
Committee
c O - c O n v e n O r s

Judy Allen, University of Western Australia
Stephen Honeybul, Sir Charles Gairdner Hospital
Felicity Flack, Telethon Institute for Child Health Research
Camilla Scanlan, University of Sydney

c O m m i t t e e  m e m b e r s

Brian Stafford
Dale Pugh, Child and Adolescent Health Service

s t r e A m  l e A d e r s

Wendy Rogers, Macquarie University
Ainsley Newson, University of Sydney
Bill Madden, Slater & Gordon
Andrew Crowden, University of Melbourne
Katrina Bramstedt, Bond University
Karolyn White, Macquarie University

c O n f e r e n c e  v e n U e

The University of Western Australia is situated on the Swan River  
in Crawley. Its picturesque campus is renowned for its leafy  
gardens and its open green spaces. Its sandstone buildings and  
shaded courtyards reflect the mild climate and relaxed lifestyle of Perth.

The University of Western Australia Crawley campus is 10 minutes by bus from 
the central business district of Perth and is connected by a cycle/walk path 
along the banks of the Swan River.
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About AABHL
The Australasian Association of Bioethics and Health Law (AABHL) is Australia and 
New Zealand’s leading organisation concerned with issues of bioethics and health 
law. Its members come from many disciplines including medicine, nursing, law, 
ethics, philosophy, healthcare administration, allied health and complementary 
healthcare. AABHL encourages those with a professional interest in the relationship 
between law, bioethics, health care, public health, and global health governance, to 
become members.

AABHL was formed in 2009 from the amalgamation of the two leading Australasian 
organisations concerned with bioethical issues: the Australasian Bioethics 
Association and the Australian and New Zealand Institute of Health Law and Ethics, 
both established in the early 1990s.

AABHL’s main aims are to:

Advance the study of bioethics and health law in Australasia; 

• Increase public awareness of bioethics and health law issues; 

• Promote public debate and to facilitate communication with and to the public, 
governments, organisations and the media about bioethics and  
health law issues; 

• Fund, promote and conduct research on bioethics and health law; 

• Hold an annual conference and regular state-based activities as a means  
of furthering bioethics and health law education and debate; 

• Provide an information resource and to liaise with other bodies with  
similar aims; 

• Provide bioethics and health law education and to support scholarship.
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Sponsors

Silver & Welcome Reception Sponsor

                

     Venue Sponsor                                   Speaker Sponsor

Student Prize Sponsor

                 

Conference Supporters
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Invited Speakers
Kirby Oration

Winthrop Professor christobel saunders
MB BS Lond., FRCS England, FRACS

Christobel Saunders is a Consultant Surgeon at Royal Perth and 
St John of God Hospitals in Perth, Western Australia.   She is 

Winthrop Professor of Surgical Oncology and Head of Unit, General Surgery at The 
University of Western Australia; and holds both clinical and research roles in the 
breast and melanoma cancer field.  She is closely involved in strategic planning 
and management of cancer services nationally as member of the National Lead 
Clinicians Group and Cancer Australia Advisory Council, Board Member of Cancer 
Council Australia and Breast Cancer Network Australia, and past President of 
Cancer Council Western Australia.  Christobel has been involved in the development 
of numerous best practice guidelines for both patients and clinicians and her work 
is embedded in a firm evidence base implementing the latest research.

Christobel has worked in the breast cancer field for over 13 years and in 2010 
received the National Breast Cancer Foundation (NBCF) Patron’s Award for 
achievement in breast cancer research. Christobel’s research covers a wide 
diversity of areas including clinical trials of new treatments, psychosocial research 
and translational and health services research. She has an exceptional funding 
track record, having attracted a career total of nearly $23 million in over 55 grants 
awarded in Australia since 2001. Christobel has published over 90 scientific papers 
in refereed journals, two books and 18 book chapters. She is a co-author of the 
book Breast Cancer - a guide for every woman and Breast Cancer: The Facts, which 
was shortlisted for the BMA Book of the Year in 2010.

Christobel has a passion for health and medical research, patient advocacy and an 
exceptional clinical track record in the management and treatment of breast cancer.
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P r O f e s s O r  b e r n A d e t t e  m c s H e r r y

Melbourne Social Equity Institute, University of Melbourne
Professor Bernadette McSherry is the Foundation Director of 
the Melbourne Social Equity Institute, University of Melbourne 
and an Adjunct Professor in both the Faculty of Law, Monash 
University and in the Melbourne Law School. In 2007, she was 

appointed an Australian Research Council Federation Fellow. She has honours 
degrees in Arts and Law, a Masters of Law from the University of Melbourne, 
a PhD from York University, Canada and a Graduate Diploma in Psychology 
from Monash University. She is a Fellow of the Australian Academy of Social 
Sciences and a Fellow of the Australian Academy of Law. Professor McSherry is 
a legal member of the Mental Health Review Board of Victoria and has acted as 
a consultant to government on criminal law, sentencing and mental health law 
issues.

P r O f e s s O r  n e i l  l e v y

Deputy Director (Research) of the Oxford Centre for 
Neuroethics, and Head of Neuroethics at the Florey 
Neuroscience Institute, University of Melbourne.

Associate Professor Neil Levy is an Australian Research Council 
Future Fellow, based at the Florey Institute of Neuroscience and 

Mental Health, Melbourne. He is also director of research at the Oxford Centre 
for Neuroethics. His work ranges widely, from issues in cognitive neuroscience 
to free will, applied ethics and the nature of mind. He has a special interest in 
self-control and addiction. He is the author of more than 100 papers and seven 
books, including Hard Luck (Oxford University Press, 2011) and Consciousness 
and Moral Responsibility (Oxford University Press, 2104).



page

6

t H e  H O n .  J U s t i c e  J A m e s  
J O s H U A  e d e l m A n

Supreme Court of Western Australia

James Joshua Edelman was appointed to the Supreme Court 
of Western Australia on 25 July 2011. He obtained his degrees 
of Bachelor of Economics (1995), Bachelor of Laws (first class 

honours 1996) from the University of Western Australia, a Bachelor of Commerce 
from Murdoch University (1997). He was Associate to his Honour Justice Toohey, of 
the High Court of Australia, in 1997 and completed his articles with Blake Dawson 
Waldron. He was admitted to practice in Western Australia in 1998.

Justice Edelman was awarded a Rhodes scholarship in 1998 and obtained a Doctor 
of Philosophy in Law (2001) from the University of Oxford. Justice Edelman took up 
a teaching position at Keble College, Oxford University in 2005, and was appointed 
Professor of the Law of Obligations at Oxford (2008). At Oxford he taught the 
subjects of restitution, commercial remedies, trusts, torts, contract and Roman law.

He practised as a barrister at the Chambers of Mr Malcolm McCusker QC in Perth 
from 2001, and at One Essex Court at the English Bar from 2008.

He has written or edited books on damages, unjust enrichment, interest awards, 
equity, and torts.

d r  e l m i  m U l l e r

Department of Surgery, Groote Schuur Hospital, South Africa
Dr Elmi Muller is a General Surgeon who has been working in 
transplantation since 2005. She has an active interest in promoting 
organ donation and transplantation in developing countries and is 
currently the TTS councillor for the region Middle East/Africa, chair 

of the TTS Education Committee as well as the president of the Southern African 
Transplantation Society. Dr Muller has been involved in many transplant-related 
outreach and educational programmes for the public and medical profession 
in South Africa through the Organ Donor Foundation of South Africa, of which 
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she is the Vice President. She also does outreach work in Africa through the ISN 
Educational Ambassador’s programme and had been involved in workshops with 
the World Health Organization. In 2008 she initiated a transplant programme for 
HIV positive patients utilizing HIV positive donors at Groote Schuur Hospital. For this 
work she was awarded the College of Fellows Research Award of the University of 
Cape Town (October 2010) and the Checkers-Shoprite Women of the Year award in 
2011. She was featured in The Lancet in 2012 under the title: ‘Elmi Muller; bending 
rules, changing guidelines, making history.’ 

P r O f e s s O r  m i K e  d A U b e  A O

Professor Mike Daube is Professor of Health Policy at Curtin 
University, where he is Director of the Public Health Advocacy 
Institute and the McCusker Centre for Action on Alcohol and Youth.

He was previously Director General of Health for Western Australia 
and Chair of the National Public Health Partnership.

Professor Daube is President of the Australian Council on Smoking and Health, Co-
Chair of the National Alliance for Action on Alcohol, and chair or member of many 
other national and state government and non-government committees.

Professor Daube has been active in health policy and tobacco control, alcohol and 
public health advocacy nationally and internationally for more than forty years.

He has published widely and received numerous awards from national and 
international organizations including the World Health Organization and the 
American Cancer Society’s Luther Terry Distinguished Career Award. He is an 
Officer in the Order of Australia (AO).
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m A g i s t r At e  c At H e r i n e  c r A W f O r d

Catherine Crawford is a Magistrate at the Children’s Court of 
Western Australia. Her experience, since appointment in 2006, 
has included being the Resident Magistrate in the East Kimberley, 
dealing with adults in criminal and civil jurisdictions, coronial 
matters and child protection.

Prior to her appointment, Catherine had been in legal practice for over 20 years, 
including private practice in Perth and London; working for the Aboriginal Legal 
Service of Western Australia (Inc.) in the Pilbara and as Principal Legal Officer. She 
also practiced as a barrister between 2000 and 2006.

She has been a member of several Government enquiries and tribunals, including 
the Mental Health Review Tribunal in Western Australia.

Catherine has obtained a Bachelor of Jurisprudence (1983) and Bachelor of 
Laws (1984) from the University of Western Australia, and a Master of Laws in 
International Human Rights (Distinction) from the University of Essex, UK (1989).

Catherine has a special interest in Fetal Alcohol Spectrum Disorder (FASD) as it 
affects youth in the criminal justice and child protection systems.

P r O f e s s O r  s t e v e  A l l s O P

Curtin University
Steve Allsop has worked in the drug field for almost 30 years and 
been involved in policy, prevention and treatment research and 
professional development for health, police, education, welfare 
staff and community organisations. He is the Professor and 

Director of the National Drug Research Institute at Curtin University of Technology. 
NDRI is a WHO Collaborating Centre for the Prevention of Alcohol and Drug Abuse. 
He has previously worked as the A/Executive Director, Drug and Alcohol Office, 
Western Australia and the Director of the National Centre for Education and 
Training on Addiction, Flinders University of South Australia. He has an interest in 
research, prevention, treatment and policy responses to alcohol and other drug 
problems.
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A s s O c i At e  P r O f e s s O r  t e d  W i l K e s  A O

National Drug Research Institute, Curtin University

Associate Professor Wilkes is a Nyungar man from Western 
Australia. He has a background in health and is currently 
employed in the Indigenous Research Program at the National 

Drug Research Institute, Curtin University of Technology. Professor Wilkes is 
a member of the Australian National Council on Drugs and is the Chair of the 
National Indigenous Drug and Alcohol Committee. He provides advice and 
expertise to various state, national and international committees. Professor 
Wilkes has endeavoured to facilitate positive health and social outcomes for 
Aboriginal Australians as well as the community generally.

d r  m e r l e  s P r i g g s

Merle Spriggs is a research fellow at the Childrens Bioethics Centre, Royal 
Childrens Hospital, Melbourne, University of Melbourne and the Murdoch 
Childrens Research Institute. Her main research interests are patient autonomy, 
informed consent, paediatric ethics and research ethics. She is currently 
working on the ethics of altering children.

 
A s s O c i At e  P r O f e s s O r  ly n n  g i l l A m 

Lynn Gillam is the Clinical Ethicist and Academic Director of the Children’s Bioethics 
Centre at the Royal Children’s Hospital Melbourne. She is also Associate Professor in 
Health Ethics at the University of Melbourne, in the Melbourne School of Population 
and Global Health. Lynn works in clinical ethics case consultation, policy advice and 
research;   teaches ethics in the university’s medical course and postgraduate social 
health program;  is a member of a number of state and federal advisory bodies; and 
is the Chair of the University’s Human Research Ethics Committee.

 
d r  m A l c O l m  s m i t H

Malcolm Smith is a Senior Lecturer at the QUT School of Law, where he is a 
member of the Australian Centre for Health Law Research. His current research 
focuses on the legal, regulatory and ethical issues associated with assisted 
reproductive technologies, the legal and ethical issues associated with minors’ 
consent to and refusal of medical treatment, and medical negligence.
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Social Functions
W e l c o m e  R e c e p t i o n

Date:  Thursday 2 October 2014 
Venue:  University Club Terrace 
Time:  1800 - 1900 
Cost:  Inclusive for full delegates 
Dress:   Smart casual, bring a jacket 

Welcome to the Conference! The Kirby Oration will be immediately followed by the 
Welcome Reception outisde on the Terrace just downstairs. 

The Welcome Reception is an ideal opportunity to catch up with your interstate and 
international colleagues and exhibitors and to meet delegates who are attending 
the conference for the first time.

Proudly sponsored by St John of God Healthcare.

c O n f e r e n c e  d i n n e r

Date:  Saturday 4 October 2014 
Venue:  Royal Perth Yacht Club 
Time:  AGM 1715 – 1815 (University Club) 
           Dinner 1830 – Late (Royal Perth Yacht Club) 
Cost:  Inclusive for full delegates,  
 $110 for additional tickets 
Dress:  Smart casual 
 
Following the AABHL AGM at the University Club we will move down to the Royal 
Perth Yacht Club for the Conference Dinner, the main event on the social calendar 
of the AABHL Conference. This is a great chance to let your hair down with old and 
new friends while enjoying the spectacular view of Perth’s Swan River.

After dinner coaches will deliver delegates from the RPYC to the main conference 
hotels.
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Program
Presenting authors are indicated by an ‘*’.  

t H U r s d A y  2 n d  O c t O b e r  2 0 1 4

1300 Registration

1400 Delegate coaches depart Adina Apartments (then Parmelia Hilton) and Sullivans Hotel

 
conference Opening  |  Chair: Mal Parker                                    University Club Auditorium

1500-
1530

Welcome to delegates | Mal Parker, AABHL President & Judy Allen, Conference Convenor 
University Welcome  |  Erika Techera, Dean of Faculty of Law, University of Western Australia  
Welcome to country  |  Marie Taylor 

1530-
1630

neuroethics Plenary | Chair: Sascha Callaghan 
Pathological choices? Neuroscience meets the right to decide 
Professor Bernadette McSherry & Professor Neil Levy

1630 Afternoon Tea                    Lower Colonnade 

1700-
1800

Kirby Oration | Chair: Mal Parker, AABHL President                University Club Auditorium 
Screening for disease - Are we improving health or are we making sickness? 
Winthrop Professor Christobel Saunders, Deputy Head of School, School of Surgery, 
University of Western Australia

1800-
1900

Welcome reception                    
Terrace, The University Club 

1915 Delegate coaches depart University Club for Parmelia Hilton, Adina Apartments and 
Sullivans Hotel
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f r i d A y  3 r d  O c t O b e r  2 0 1 4

0800 Registration open

0745 Delegate coaches depart Adina Apartments (then Parmelia Hilton) and Sullivans Hotel

0830-
0920

Keynote Plenary  |  Chair: Judy Allen                   University Club Auditorium 
Contemporary conundra surrounding property rights to gametes 
The Hon. Justice James Joshua Edelman

 concurrent session (20 minute orals)                    Arts building

 Fox Lecture  
Theatre  

1 - Disability

Arts Lecture  
Room 6 

2 - Research Ethics

Arts Lecture  
Room 5 
Café 1

 Chair: Bernadette Richards Chair: Kandy White Chair: Ainsley Newson

0930-
0950

SEX, LOVE and 
STERILISATION: Balancing 
the rights of reproduction for 
those with decision-making 
disabilities 
Mr Dylan Desaubin

An ethics based framework 
for deciding whether to 
mutually recognize prior 
ethical review  A/Prof 
Nikolajs Zeps*, Dr Mark 
McKenna, Mrs Gorette 
De Jesus, Rev Dr Joseph 
Parkinson

How should we decide for 
those who cannot decide for 
themselves?: The welfare 
principle and the regulation 
of Assisted Reproductive 
Technology  
A/Prof Sheryl de Lacey*, Dr 
Jeanne Snelling*

0955-
1015

Intellectual disability and the 
right to family life: Equality 
under the law  
Mrs Gemma McGrath*, Ms 
Catherine Carroll

Advocating for a more 
accountable and connected 
data monitoring process  
Dr Lisa Eckstein

1015 Morning Tea                    Lower Colonnade
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 concurrent sessions (20 minute orals)     Arts building

 Fox Lecture  
Theatre 

3 - Consent

Arts Lecture Room 4 
4 - Professional 

Regulation/
Negligence

Arts Lecture  
Room 6 

5 - Teaching Ethics

Arts Lecture Room 
5 

Workshop 1

 Chair: Camilla 
Scanlan

Chair: Mal Smith Chair: Ainsley 
Newson

Chair: Sascha 
Callaghan

1045-
1105

Dys(ability)topia? 
Conceptual 
considerations 
concerning legal 
capacity and 
supported decision-
making 
Prof Malcolm 
Parker

Dodgy doctors and 
negligent nurses, or 
plaintive patients? 
A longitudinal study 
of litigation against 
health practitioners  
Dr Wendy 
Bonython*, Mr 
Bruce Arnold

Mining ethics 
expertise: Teaching 
ethics by making 
expert thinking visible 
A/Prof Clare 
Delaney

Pathological 
choices? 
Neuroscience, 
autonomy and the 
right to decide
 Brain surgery for 
overeating? Ethics of 
surgery to improve 
choice making 
Prof Grant Gillett* 

Diseased 
preferences: 
The implications 
of volitional 
impairments for legal 
capacity 
Dr Richard Morris* 

Pathologies of Choice 
A/Prof Dominic 
Murphy* 

Neurolaw: The ethics 
of neuroscience 
evidence in the 
courtroom 
Dr Christopher 
Ryan*, Dr Allan 
McCay

1110-
1130

Deciding who gets to 
decide consent and 
refusal of treatment 
Ms Laura Fitzgerald

What’s law got to 
do with it?: Medical 
negligence, causation 
and the use of policy  
Ms Tracey Carver

Ethical concepts: 
providing medical 
students with a toolkit 
for clinical ethics  
Dr Simon Walker

1135-
1155

 New issues in 
informed consent in 
elective surgery 
Mr Christopher 
McEwan

Freedom of 
information and 
the health sector: 
rhetoric, reality and 
the law  
Prof Ron Paterson

Are you my mentor? 
Mentoring, role-
modelling and the 
ethics of disclosure in 
medical education 
Dr Jenny Jones*,  
A/Prof Eleanor 
Milligan

1200-
1220

The re-emergence 
of fault in ACC 
Treatment Injury in 
New Zealand 
A/Prof Jo Manning, 
Ron Paterson* 

Ethics training - How 
do we best go about it?  
Dr Felicity Flack, 
Ms Kate Tan*,  
A/Prof Judith Allen

1220 Lunch                      Lower Colonnade 

1315-
1405

Keynote Plenary  |  Chair: Felicity Flack                   University Club Auditorium
Body Dysmorphic Disorder: Contrary indication or ethical justification for female genital 
cosmetic surgery in adolescents  
Dr Merle Spriggs, A/Prof Lynn Gillam
Recent cases concerning ‘special medical procedures’; a changing focus in the underlying legal 
principles? 
Dr Malcolm Smith
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 concurrent sessions (15 minute orals)     Arts building

 Fox Lecture Theatre 
6 - Professional 

Ethics

Arts Lecture  
Room 4 

7 - Student Oral

Arts Lecture  
Room 6 

8 - Student & Master

Arts Lecture  
Room 5 

Workshop 2

 Chair: Ben Gray Chair: Ian Kerridge Chair Malcolm Parker Chair: Rachel Ankeny

1415-
1430

Show me the 
money: Bioethics, 
informed consent 
and pharmaceutical 
payola 
A/Prof Bruce Arnold

Decisions about 
paediatric hand 
transplantation: 
Perspectives of 
Australian and US 
hand therapists  
Prof Katrina 
Bramstedt, Mr Nitin 
Mukesh*

Understanding and 
using values to 
determine the role 
of law in preventing 
obesity: Findings from 
a qualitative study 
Miss Lisa James 
Kruck

How to decide: 
Using deliberative 
democratic methods 
to incorporate 
community views 
into health policy and 
practice 
Prof Annette 
Braunack-Mayer*, 
Dr Vicki Xafis*,  
Dr Rebecca Tooher

1435-
1450

Counselling of 
patients about the 
off-label use of 
medicines  
Dr H Laetitia 
Hattingh

How much should 
potential benefit to 
parents factor into 
surgeons’ decisions 
about paediatric 
facial surgery?  
Miss Lauren Notini*, 
A/Prof Lynn Gillam, 
Dr Merle Spriggs, 
Prof Tony Penington

John McPhee Prize 
Recipient

Restoring trust: The 
role of apology in 
preventing hospital 
violence in China 
Ms Nuannuan Lin

1455-
1510

Direct to the 
consumer nocebo 
effects - The ethics of 
pharma advertising & 
informing 
A/Prof David Hunter

Infant male 
circumcision: 
Good practise or 
exploitation?  
Ms Aileen Odgers

Max Charlesworth 
Prize Recipient

The emergence and 
popularisation of 
autologous adult 
stem cell therapies in 
Australia: Therapeutic 
innovation or 
regulatory failure? 
Ms Alison McLean 

1515 Professional 
boundaries in rural 
care settings 
Dr Fiona 
McDonald*, Dr 
Christy Simpson

Deciding the best way 
to increase organ 
donation. Balancing 
policy, patients, staff 
and obligations 
Ms Claire Gavin

Pathological choices 
and conscious choice: 
A perspective from 
neuroscience 
Prof Grant Gillett

1530 Afternoon Tea                     Lower Colonnade 
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 concurrent sessions (15 minute orals)     Arts building

 Fox Lecture Theatre 
9 - Bioethics

Arts Lecture  
Room 4 

10 - Student Oral

Arts Lecture  
Room 6 

11 - Bioethics

Arts Lecture  
Room 5 

Workshop 3

 Chair: Ben White Chair: Rachel Ankeny Chair: Lynn Gillam  

1600-
1615

Doing clinical ethics 
the importance of 
responsive equipoise 
Dr Ben Gray

‘But you don’t need a 
license to parent...’ Who 
decides ART access 
when reproductive  
autonomy clashes  
with child welfare 
concern? 
Miss Georgina Hall

Is hospital infection 
prevention and  
control doctors’ 
business? 
Prof Lyn Gilbert*,  
A/Prof Ian Kerridge

Conceptualizing  
risk in the context 
of research ethics 
workshop  
A/Prof David  
Hunter

1620-
1635

How should bioethics 
decide what is 
morally relevant? On 
the trap of scientism 
and the need to 
sharpen old tools 
Dr Christopher 
Mayes

State intervention 
in pregnancy: An 
appropriate response 
to Foetal Alcohol 
Spectrum Disorder?  
Ms Emily Gordon

Disproportionate 
harm to women in 
cases of surgical 
implant failure: why 
does it happen and 
what can be done? 
Dr Katrina Hutchison*, 
Prof Wendy Rogers 

1640-
1655

Has paternalism 
really been 
reframed? A critique 
of recent advances in 
the ethical debate 
Dr Jane Wilson

The patient who came 
in from the cold: Ethical 
challenges to clinical 
decision making with 
the introduction of  
genetic risk predictions 
from direct-to-
consumer personal 
genome testing 
services 
Miss Jacqueline 
Savard*, Dr Julie 
Mooney-Somers,  
Dr Ainsley Newson,  
A/Prof Ian Kerridge

Sweating the small 
stuff. Detail in 
multi-disciplinary 
communication  
about cadaveric  
organ transplan- 
tation facilitates 
ethical decision-
making 
Miss Harriet 
Etheredge*,  
Prof Claire Penn,  
Dr Jennifer 
Watermeyer 

1700-
1715

Lay people’s moral 
reasoning framework 
when considering 
consent options for 
hypothetical data 
linkage scenarios 
Dr Vicki Xafis

Advance Care 
Directives: Not just 
about the end of life  
Ms Sandra L 
Bradley*, Ms Kathy 
Williams, Dr Jean E 
Murray

Parental virtue 
revisited: towards 
an account of the 
flourishing of the 
family 
Dr Rosalind  
McDougall

1715 Sessions End
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1730 Delegate coaches depart University Club for Parmelia Hilton, Adina Apartments and 
Sullivans Hotel

 Free evening

s At U r d A y  4 t H  O c t O b e r  2 0 1 4

0800 Registration Open

0815 Delegate coaches depart Adina Apartments (then Parmelia Hilton) and Sullivans Hotel

0900-
0950

Keynote Plenary  |  Chair: Steve Honeybul                   University Club Auditorium 
How should we decide? 
Dr Elmi Muller

 concurrent sessions (20 minute orals)     Arts building

 Fox Lecture Theatre 
12 - Futility

Arts Lecture  
Room 4 

13 - Innovation

Arts Lecture  
Room 6 

14 - Consent

Arts Lecture  
Room 5 
Café 2

 Chair: Katrina 
Bramstedt

Chair: Colin 
Thomson

Chair: Ian Kerridge Chair: Camilla 
Scanlan

1000-
1020

How do doctors 
understand ‘futility’?  
Prof Ben White*, 
Prof Lindy Willmott, 
E/Prof Cindy Gallois, 
Prof Malcom Parker, 
Dr Sarah Winch, Prof 
Nicholas Graves, Ms 
Nicole Shephard, Ms 
Eliana Close

Regulatory 
perspectives of 
clinical innovation 
with cellular 
therapies: Research 
or practice?  
Dr Tamra Lysaght

Creating innovative 
informed consent 
materials: How hard 
can it be?  
Dr Rebekah 
McWhirter*, Dr Lisa 
Eckstein

Tough cases in 
paediatric clinical 
ethics 
A/Prof Lynn 
Gillam*, A/Prof 
Clare Delany*,  
Dr Merle Spriggs, 
Dr Rosalind 
McDougall

1025-
1045

Why doctors provide 
futile treatment: 
a complex mix of 
institutional, clinical 
and patient-related 
drivers  
Prof Lindy Willmott*, 
Prof Ben White, E/
Prof Cindy Gallois, 
Prof Malcolm Parker, 
Prof Nicholas Graves, 
Dr Sarah Winch, Ms 
Nicole Shepherd, Ms 
Eliana Close

The medical 
methods exclusion 
reconsidering 
medical ethics and 
patents in nineteenth 
century Britain 
Dr Catherine Kelly*, 
Dr Robert Burrell

Informed consent 
- How robust is the 
process? A survey 
of Resident Medical 
Officers (RMO) in 
New Zealand 
Dr Alastair 
MacDonald*, Dr 
Curtis Walker, Dr 
Ravi Mistry

1045 Morning Tea                     Lower Colonnade 
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 concurrent sessions (20 minute orals)     Arts building

 Fox Lecture Theatre 
15 - Reproduction

Arts Lecture  
Room 4 

16 - Organ 
Transplantation

Arts Lecture  
Room 6 

17 - End of Life/
Consent

Arts Lecture  
Room 5 

Workshop 4

 Chair: Brenda 
McGiven

Chair: Elmi Muller Chair: Lindy 
Willmott

 

1115-
1135

The perfect womb: 
How ectogenesis 
could enhance 
control over fetal 
characteristics 
Mrs Evie Kendal

Dialysis in the setting 
of dementia? How 
should we decide?  
Prof Katrina 
Bramstedt

Quality improvement 
collaboratives at the 
interface between 
policy and practice 
in advance care 
planning and end of 
life care 
Dr Craig Sinclair

Whose responsibility? 
The challenge of 
regulating innovative 
surgical procedures 
Dr Katrina 
Hutchison*, Professor 
Tony Eyers, Dr 
Bernadette Richards*, 
Prof Colin Thomson

1140-
1200

Morally justifiable 
parental licensing in 
the IVF context  
Dr Ryan Tonkens

Access to dialysis 
after refusing renal 
transplantation: 
The South African 
situation 
Miss Harriet 
Etheredge*, Dr 
Graham Paget

Planning for the end: 
expanding models of 
advance health care 
decision-making for 
an ageing population  
A/Prof Meredith 
Blake*, Prof Robyn 
Carroll

1205-
1225

We know women 
want Non-Invasive 
Prenatal Testing 
(NIPT). But how 
should they consent 
to it?  
Dr Ainsley Newson

How do I ask 
someone that?: 
The ethical issues 
associated with 
conducting research 
on a sensitive topic  
Dr Beatriz Cuesta-
Briand*, Dr Natalie 
Wray, Prof Neil 
Boudville

How do New 
Zealand coroners 
decide whether to 
make preventive 
recommendations? 
Dr Jennifer Moore

1230-
1250

New uses for rejected 
theories: Moral 
status and the ethical 
‘worth’ of children 
A/Prof Henry 
Kilham*, A/Prof Ian 
Kerridge 

The use and misuse 
of Titmuss in the 
organ market debate 
Mr Julian Koplin

The ethics of 
persuasion, 
inducement, coercion 
and nudging in 
physiotherapy practice 
A/Prof Clare Delany*, 
Dr Lynley Anderson 

1250 Lunch                      Lower Colonnade 
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 concurrent sessions (20 minutes)      Arts building

 Fox Lecture Theatre 
18 - Public Health

Arts Lecture  
Room 4 

19- Innovation

Arts Lecture  
Room 6 

20 - Mental Health

Arts Lecture  
Room 5 

Workshop 5

 Chair: Lyn Gilbert  Chair: Tamra 
Lysaght

Chair: Meredith 
Blake

 

1345-
1405

Who decides what 
is ‘ethical’ food 
and how? New 
approaches for 
engaging the public 
in food policy  
Prof Rachel 
Ankeny*, Dr 
Heather Bray

Exploring a duty to 
encourage innovative 
treatment  
A/Prof Bernadette 
Richards

Human rights 
protection for people 
with mental illness: 
The evolution and 
future of mental 
health laws in China 
Prof Shiguo Liu

How should we 
manage conflicts 
of interest in 
biomedicine? 
Dr Christopher 
Mayes*, Dr Wendy 
Lipworth*,  
A/Prof Ian Kerridge, 
Prof Cameron 
Stewart, Prof Paul 
Komesaroff, Prof 
Ian Olver

1410-
1430

Regulating 
E-cigarettes: Which 
way for Australia?  
Prof Roger 
Magnusson

Considerations 
of justice and the 
integration of novel 
biotechnologies into 
clinical practice 
Ms Jayne Hewitt

How are we to assess 
decision-making 
capacity in psychiatric 
illness?  
Dr Christopher 
Ryan*, Ms Sascha 
Callaghan, Dr 
Carmelle Peisah

1435-
1450

A case study of 
Taiwan’s vaccination 
plan during the 
H1N1 influenza 
in 2009-Focusing 
on enhancement 
of health 
communication and 
transparency in a 
legal framework 
Prof Wan-Tsui 
Chiang

When are surgical 
innovation decisions 
ethically acceptable? 
Prof Colin Thomson

Unreasonable 
refusal of psychiatric 
treatment: Reform of 
the Mental Health Act 
1996 (WA)  
A/Prof Sarah 
Murray*, Dr Tamara 
Tulich

1450 Afternoon Tea                     Lower Colonnade



1510-
1630

closing Panel | Chair: Roger Magnussom                                University Club Auditorium 
Reducing and preventing alcohol related harms: How should we decide? 
Professor Mike Daube, Magistrate Catherine Crawford, Professor Steve Allsop,  
A/Prof Ted Wilkes

1630-
1700

conference close | Chair: Mal Parker 
Obituary for max charlesworth 
student Prize Winners 
invitation to AAbHl 2015 (Wellington) | Ben Gray 

1710-
1810

AABHL Annual General Meeting                                                University Club Auditorium

1815 Dinner guests walk to RPYC: Level ground 10 minute walk, guided by locals. 

1830  
till late

conference dinner                     The Royal Perth Yacht Club

2130 & 
2230

Coaches depart RPYC for Parmelia Hilton, Adina Apartments and Sullivans Hotel

19
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Local Restaurants  
There are a number of fabulous places to eat within walking distance of the 
conference venue and the City. The Conference Committee have chosen a selection 
of their favourites for you to try. 

Please visit the conference website for full details and a map. 
 

 • The Byrneleigh Hotel  
• La Lola 
• Lambretta Cucina Italiana 
• Viet Nosh 
• The Wild Duck Restaurant 

• Itsara 
• TQR 
• Pata Negra 

• Kidos’ Japanese Cuisine 
• Osteria Dei Sapori 
• Steve’s Fine Wine and Food 
• University Asian Restaurant 
• The Varsity Bar 

• Jo Jo’s Café 
• Matilda Bay Restaurant 

• Andaluz Bar and Tapas 
• Balthazar 
• Brookfield Place 
• Helvetica 
• Lalla Rookh Bar and Eating House 
• Lamonts Bishop’s House 
• Matsuri Japanese 
• Sentinel Bar and Grill 
• The Greenhouse 
• Varnish on King

Hampden Road (1.4km)

Stirling Highway (1.1km)

Broadway (1.5km)

On the River (1.3km)

CBD (for those staying in the city)
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c o n t a c t  p h o n e 
n u m b e R s

Police – Emergency 000 
Police – General Assistance 131 444 

Doctor – Central City Medical Centre  
 08 9225 1188 

Hospital – Royal Perth Hospital 
 08 9224 2244 

Taxi – Swan Taxis 08 9422 2222 
Taxi – Black & White Cabs 13 32 22 

Qantas  13 13 13 
Virgin Blue 13 67 89

 
D i s c l a i m e R

Whilst we have endeavoured to 
ensure all information is accurate, 
all details provided are subject to 
change without notice.

D R e s s

Dress throughout AABHL 2014 
is neat casual. Dress for each 
function is indicated in the function 
description.

i n s u R a n c e

The registration fees do not include 
insurance of any kind. Participants 
are advised to take out personal 
insurance, including cover for travel, 
accommodation and personal 
possessions. Neither AABHL nor 
Conference Design Pty Ltd covers 
individuals against the cancellations 
of bookings for any reason including 
cancellation or postponement of the 
conference or for theft or damage to 
belongings.

n a m e  b a D g e s

Name badges will be issued when 
registering at the conference. For 
security purposes the conference 
name badge must be worn at all 
times during the conference and 
social functions.

p h o t o c o p y i n g  a t 

t h e  c o n f e R e n c e

There are no photocopying facilities 
at the conference venue, so please 
ensure your bring a sufficient 
number of any handouts.

General Information
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p R i v a c y

Conference Design Pty Ltd will gather 
and record personal information 
necessary for your attendance at the 
Conference. Personal information will 
be gathered, stored and disseminated 
in accordance with the National 
Privacy Principles

s m o k i n g 

The conference and social functions 
are non-smoking.

b a b y  s i t t i n g

Please contact your chosen hotel to 
arrange a baby-sitting service.

s p e c i a l 
R e q u i R e m e n t s / D i e t s

All special requirements and diets 
have been be forwarded to the venue. 
For pre-arranged special dietary 
requirements please make yourself 
known to the waiting staff at all 
functions.

W e a t h e R

During conference the daily mean 
maximum temperature is 23.2°C and 
the mean minimum temperature 
is 11.4°C. Visit the Bureau of 
Meteorology Website www.bom.gov.
au/wa/ for more information.

W i R e l e s s  i n t e R n e t 

There is complimentary wireless 
internet available in the University 
Club. Delegates will receive log-on 
information at registration.  Please 
note that there is no wireless internet 
available in the Arts Building, 
although presenters will have access 
to the internet for their presentations 
if required.



Abstracts
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Pathological choices? neuroscience meets the right to decide

Professor Bernadette McSherry 

In this session, leading mental health law academic, Prof Bernadette 
McSherry, and Oxford University neuroethicist Neil Levy, will be discussing 
the right to decision-making autonomy for people with mental disorders.  
The international human rights community is increasingly calling for greater 
recognition of the right to autonomy for people with decision-making 
disabilities and the reform of laws which permit coercive treatment for 
mental illness.  Meanwhile neuroscience research is shedding new light 
on the biological mechanisms by which decisions are made. These insights 
arguably support the case for coercive treatment where choices can be seen 
as “pathological” – such as in the case of drug dependence and certain 
mental illnesses. 

Please join us for a session at the cross–roads between law, neuroscience 
and bioethics, as we consider the question, how should we decide?  Does 
neuroesicence add to our understanding of the right to autonomy, or does 
our right to decide transcend biological facts? 

 

Agency and responsibility in addiction: lessons for us all

Professor Neil Levy

Advances in neuroscience over the past two decades have enabled a better 
understanding of how addiction works to undermine the self-control of 
agents. Some neural adaptations make drugs highly motivating for the 
addict at the very same time as others undermine self-control capacities. 
While these internal explanations of behavior are very important, another 
important lesson has been overlooked: situational factors play a large role 
in explaining loss of control. I will present some evidence for the importance 
of situational factors in addiction and I will argue that attention to these 
factors both allows us to come to a more nuanced understanding of the 
responsibility of addicts and allows us to better to understand our own 
agency and the conditions that overwhelm it.
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neuroscience, decision-making and the challenge for mental 
health law reform

Professor Bernadette McSherry

Investigations into the relationship between the brain, decision-making 
and behaviour pose significant challenges for the law in many areas. This 
paper poses the question as to how mental health law should accommodate 
developments in neuroscience that suggest severe mental health problems 
affect the brain in such a way that decision-making abilities are affected. 

In the mental health arena, there is a growing emphasis on the “recovery 
approach” to treatment and care, even where that treatment is mandated 
under mental health legislation. Article 12 of the United Nations Convention 
on the Rights of Persons with Disabilities, which Australia has ratified, 
emphasises that all those with disabilities, including mental and intellectual 
impairments, have the right to equality before the law and this includes 
the right to make their own decisions in all facets of life. The Australian 
Law Reform Commission has recently posited that individuals “who may 
require decision-making support should be supported to participate in and 
contribute to all aspects of life” and that the “will, preferences and rights of 
persons who may require decision-making support must direct decisions 
that affect their lives”.

This paper canvasses some of the neuro-scientific literature on anosognosia 
and/or lack of “insight” in individuals diagnosed with schizophrenia. It argues 
that even if the brain is affected such that the person is not fully aware of 
the nature of his or her mental health problem, this should not be used as a 
justification for denying that person’s right to equality before the law. Rather, 
the emphasis should be on providing appropriate supports and respecting 
the will, preferences and rights of the individual concerned.
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screening for disease - are we improving health or are we 
making sickness

Winthrop Professor Christobel Saunders

School of Surgery, QEII Medical Centre, Perth, Western Australia 6009

The early detection by population screening of diseases such as cancer 
seems an inherently “good idea” – surely if we pick up disease early we can 
better treat it and make cure more likely?  However increasingly the spotlight 
is being turned on screening programmes - suggesting that not only are they 
perhaps not quite as effective as commonly thought, but in some cases may 
do more harm than good.

The premise that early detection of cancer must be beneficial is totally 
compelling.  And that screening will achieve earlier detection of these 
cancers. So it follows that this will alter the natural history of the disease so 
that death from cancer will be prevented.  And of course we must assume 
there will be minimal adverse consequences of screening itself.

This paper explores these concepts using breast cancer screening as the 
predominant example, starting with one jurisdiction that mandates health 
screening as a prerequisite for employment –could this be called “coercive 
healthism”?
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contemporary conundra surrounding property rights to gametes 

The Hon. Justice James Joshua Edelman

Supreme Court of Western Australia

This paper examines issues concerning property rights to gametes.  The 
questions of principle involved in this area have attracted vast debate and 
discussion amongst lawyers.  But the underlying questions of legal principle 
are not complex.  The difficulty is that for a number of reasons this question 
is ill-suited for judicial decision.
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seX, lOve and steriliSAtiOn: balancing the rights of 
reproduction for those with decision-making disabilities 

Mr Dylan Desaubin

Senior Investigator Advocate, Office of the Public Advocate, PO Box 6293, 
East Perth, WA 6892, opa@justice.wa.gov.au 

Section 59 of the Guardianship and Administration Act 1990 (WA) refers to 
sterilisation procedures pertaining to those with a decision-making disability, 
who are under a guardianship order.  Sterilisation in this context requires 
the specific consent of the State Administrative Tribunal (SAT), subject to 
the ‘best interests’ of that represented person. In this respect appointed 
guardians have enormous legal and, in many cases, personal responsibilities 
in pursuing such orders.

Most cases and commentary in this area relate to females with a decision-
making disability, but male vasectomy has also come under the microscope 
in recent times. Matters such as this can be controversial and no doubt the 
cases under consideration continue to explore the fine balance between 
autonomy and protection. 

A recent Senate Committee has undertaken enquiries into concepts of 
‘involuntary and coerced sterilisation of people with disabilities in Australia’. 
While acknowledging the Convention on the Rights of Persons with Disabilities, 
it cautioned “Australia’s consent to the provisions of the Convention…was 
not without caveats. In entering into the treaty, Australia declared its view 
that the Convention allows for substitute decision-making and compulsory 
medical treatment…only where such arrangements are necessary, as a last 
resort, and subject to safeguards”. In addition, the International Covenant 
on Civil and Political Rights acknowledges the ‘right of men and women of 
marriageable age to marry and to found a family’. How then, do society and 
the law manage this issue of sterilisation, and what are the key principles 
and considerations taken into account? 

In exploring this critical issue, this presentation will utilize an actual case 
study regarding male sterilisation, and comment on various cases that have 
come before the State Administrative Tribunal (WA) and the High Court, in 
addition to a recent decision in United Kingdom’s Court of Protection.
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intellectual disability and the right to family life: equality under 
the law

Ms Catherine Carroll, Mrs Gemma McGrath

Panetta McGrath Lawyers, Level 2, 54-58 Havelock Street, West Perth,  
WA 6005 

In July 2013, the Senate Standing Committee on Community Affairs issued a 
report of its inquiry into the involuntary or coerced sterilisation of people with 
disabilities in Australia. This offered an opportunity to revisit the complex 
and challenging issue of the rights of a person with an intellectual disability, 
particularly with respect to fertility and the ability to procreate.

This paper will discuss the complexity of this issue and the current 
legislative and common law regime in Australia. Any discussion on this issue 
necessarily involves consideration of what rights currently exist in law and 
whether all of those rights can be protected and if so, how?

Those in favour of an outright prohibition on sterilisation in the absence of 
fully informed consent, usually argue to preserve the right of the disabled 
person to have fertility on the same basis as people living without a disability. 
However, there is a real possibility that in preserving this right, other rights 
may be ignored, breached or destroyed.  Others argue that the right to 
dignity and quality of life are just as important to an individual. Therefore, 
careful consideration of each of these rights is required in order to arrive at a 
solution that is sufficiently flexible to meet the needs of each individual.

The current legislative and judicial framework in Australia does leave scope 
for the right of disabled individuals to preserve their fertility to be neglected 
or overlooked.  Any legislative reform addressing this issue needs to consider 
the individual’s particular circumstances in order to properly give effect to 
that individual’s rights. This represents an ongoing challenge for law-makers 
and care-givers alike.
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An ethics based framework for deciding whether to mutually 
recognise prior ethical review

 A/Prof Nikolajs Zeps, Dr Mark McKenna, Mrs Gorette De Jesus,  
Rev Dr Joseph Parkinson

There has been a significant movement toward streamlining ethical review 
of mulitcentre research in Australia in the last decade. This has been driven 
by both real evidence and the false perception of unnecessary repetition 
of review for multicentre studies. Given that Australia essentially has a 
single recognised point of reference in the National Statement on Ethical 
Conduct in Human Research (NHMRC, 2007) (“the National Statement”) to 
guide ethical review of research, it would appear to be a straightforward 
proposition that any properly constituted Human Research Ethics Committee 
(HREC) can perform an ethical review that should be universally acceptable.  
Furthermore, any other institutional requirements for research can be 
deemed to be matters of “governance.”.

However, it is clear that this is too simplistic an approach and the necessity 
to address specific community needs, values and principles of ethical 
research, such as those of ATSI people in each state, illustrates this clearly. 
It is acknowledged that the Values and Ethics - Guidelines for Ethical Conduct 
in Aboriginal and Torres Strait Islander Health Research (NHMRC, 2003), should 
be considered as part of HREC ethical review of ATSI research, and that there 
are specific state and even community considerations when applying these 
guidelines. Similiarly, for institutions that have specific Missions to uphold 
(eg. Catholic health care institutions), there is also a need to emphasise 
protection of individuals that pay heed to the Catholic-based values and 
ethical principles embodied by that Mission. However, it is rare that any 
research ethics application provides a substantive ethical argument based 
upon the core ethical principles articulated in the National Statement. It is 
rarer still  for any research ethics application to provide a  substantial ethical 
argument that addresses the specific ethical principles  of an institution. It 
is therefore difficult to discern whether these ethical principles have been 
addressed in the conception and design of the research and/or indeed will be 
upheld in the conduct of the research. 
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We propose that an ethical review process for research with a greater focus 
on core ethical principles rather than simply filling in forms for compliance 
sake, will better inform institutions when determining whether or not 
research aligns with their Mission and should receive institutional support . 
This review  process needs to consider various values and principles specific 
to particular communities and institutions. This review process is necessarily 
an ethical rather than a governance consideration. We will present the 
framework being implemented at St John of God Healthcare (SJGHC) that 
aims to minimize any unnecessary duplication of review whilst ensuring 
that the ethical principles articulated in the National Statement and by  its 
Catholic Mission are upheld.

Advocating for a more accountable and connected data 
monitoring process

Dr. Lisa Eckstein

University of Tasmania, Faculty of Law 

Data and Safety Monitoring Boards (DSMBs) have become an increasingly 
common feature of clinical trial oversight, yet few, if any, legal or ethical 
frameworks govern their relationship with research ethics committees 
and others with monitoring responsibilities. I will discuss the challenges 
that this decision-making isolation raises for ensuring the ongoing ethical 
acceptability of clinical trials. 

In particular, concerns stem from two pivotal, but frequently 
underappreciated, aspects of DSMB decision-making. First, Boards have 
broad discretion in deciding whether to recommend trial termination or 
amendment based on safety and efficacy information. While many trials 
specify so-called ‘stopping boundaries’—the level of statistical significance 
at which trial termination for safety or efficacy is justified—DSMBs 
widely accept these as guidelines rather than rules. As such, DSMB 
recommendations to continue a trial beyond reaching a stopping boundary 
are well documented. DSMB decision-making becomes additionally 
challenging in light of Boards’ monopolies over emerging trial data. 
Confidentiality is a highly prized precept of data monitoring, and supported 
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by numerous scientific and ethical rationales. However, it also prevents 
research ethics committees, sponsors, and investigators from knowing 
about, and participating in, certain pivotal and ethically charged decisions. 
Notably, when the only information available to these actors is a DSMB 
recommendation for trial continuation, they have no way of knowing that an 
ethical decision-point has even arisen for discussion.

After developing several case studies to highlight the practical implications 
of DMB decision-making practices, I will present strategies to promote 
greater connections between DSMBs, research ethics committees, 
and others in determining trials’ ongoing ethical acceptability. These 
include strengthened pre-trial and post-trial communication along with 
a consultative requirement for DSMBs who approach or pass stopping 
boundaries while a trial is ongoing. Ultimately, I argue that these can 
promote a more ethically reflective data monitoring system.
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How should we decide for those who cannot decide for 
themselves?: the welfare principle and the regulation of 
Assisted reproductive technology

 Associate Professor Sheryl de Lacey1, Dr Jeanne Snelling2

1 School of Nursing & Midwifery, Flinders University, South Australia
2 Bioethics Centre, Otago University, New Zealand

The welfare interests of children who could but do-not-yet exist as a result 
of infertility treatments are a key ethical consideration in social policies 
concerning Assisted Reproductive Technology (ART) treatments in Australia 
and New Zealand. In both countries, ART clinics and bodies such as ethics 
committees are required to take the welfare principle into account in the 
course of providing assisted reproductive services. Consequently, they may 
make decisions regarding an individual’s reproductive liberty by allowing 
or denying their access to treatment such as IVF or PGD. But regulations 
often fail to offer more explicit guidelines for such decisions. Are decisions 
made by these bodies consistent? On what evidence, or considerations, do 
members and clinicians base their decisions?

This Bioethics/Health law Café describes and compares the policies that 
regulate access to ART treatment across Australian jurisdictions and New 
Zealand. The café aims to present cases for discussion that invoke the 
welfare principle and require it to be applied to human entities that currently 
have limited moral and no legal status – i.e. a human embryo and a child-
that-could-be. Three respondents (A/Prof Lynn Gilham, Dr Lynley Anderson 
and A/Prof Bernadette Richards) will assist in identifying and commenting on 
legal and ethical issues for discussion.
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dys(ability)topia?  
conceptual considerations concerning legal capacity and 
supported decision-making

Professor Malcolm Parker

School of Medicine, University of Queensland, 288 Herston Road, Herston 
Brisbane QLD 4006; m.parker@uq.edu.au  

Article 12 of the UN Convention on the Rights of Persons with Disabilities 
requires that states recognise that people with disabilities should be 
attributed equal legal capacity with others, and that signatories should 
ensure that they are supported to exercise it. One way of doing this is to 
adopt decision-making models that move beyond the traditional substitute 
decision-making of the guardianship regimes, known collectively as 
supported decision-making. They represent the latest phase in the shift to a 
more social model of disability from the traditional biomedical one.

In contrast to a number of Canadian jurisdictions, supported decision-
making has not yet been included in Australian legislation, although 
there have been some early recommendations and trials. Implementing 
new regimes requires that they benefit those to whom they are directed. 
The experience of jurisdictions that have already legislated is crucial, but 
there remains a need for conceptual analysis which can help ensure that 
improvements occur. 

Questions that should be considered include:

• What does Article 12 say about legal capacity, its limits and supported 
decision-making?

• What is the best account of decision-making capacity, and what does this 
imply for notions of supported decision-making?

• To what extent, if any, can allegedly sub-optimal decision-making 
capacity be “strengthened”?

• What are “sliding scale”, “threshold” and “decision-specific” concepts 
of decision-making, and are they sometimes conflated?

• What is “co-decision-making” or “shared decision-making”, and is it 
coherent in this context?

• What is actually meant by “support” and “assistance”, vis a vis 
decision-making?
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• How coherent is a model of replacement of substitute decision-making by 

supported decision-making?

• Does supported decision-making augment autonomy and legal capacity, 
or some other principle such as best interests?

• How do these considerations inform a reasonable balance between social 
and biomedical models of decision-making capacity?

deciding who gets to decide consent and refusal of treatment

Ms Laura Fitzgerald

University of Notre Dame Australia

It is not the case that ‘every person has the right to deal with his body as he 
pleases’.  A person may make legally enforceable decisions regarding their 
own medical treatment only when that person is ‘competent’ to make those 
decisions. The legal tests for competence are predicated on the notion that, to 
make such decisions, a certain level of cognitive capacity is required.

There are two legal tests of capacity to consent to or refuse medical treatment 
– one that is applied to children and one that is applied to adults. Both tests 
have been consistently criticized since their development in the late 1980s 
and early 1990s. However, while critics have expressed concerns over various 
aspects of the tests, they rarely propose alternatives. Criticisms tend to be 
piecemeal in fashion – relating to particular impairments or proposed medical 
treatments. Additionally, the difficulty in defining what constitutes valid 
decision-making has made re-imagining the tests difficult. 

This paper draws a comprehensive picture of the problems inherent in the legal 
tests of capacity in Australia, and argues that the current test for children’s 
capacity, which arguably demands a higher cognitive capacity than we ask of 
adults, should be abandoned in favour of a blanket application of the adult test.  
However, to safeguard medical outcomes for children, their refusal of medical 
treatment ought not be legally enforceable until they reach an age of consent.  

This paper also argues that the adult test should be clarified to prevent the 
recurring attempts to make normative assessments about people’s decisions 
for or against treatment; it should stop covertly asking if the decision is a 
‘good’ one and simply focus on whether the person has the capacity to make 
a decision at all.
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new issues in informed consent in elective surgery

Mr Christopher McEwan

Ministry of Health, National Health Board , c/o Chris McEwan, 7 Alison 
Street, Hamilton, 3204, chris_mcewan@moh.govt.nz

Getting appropriate informed consent for elective surgery has always created 
tension between medico-legal, ethical, clinical and consumer oriented 
interests. With a focus on reducing the total time to treatment (and a 
secondary focus on cost reduction) direct referrer (GP) access to treatment 
list is being promoted. This places the first specialist appointment at the 
day of surgery with patient selection, pre surgical investigation and patient 
education prior to this by GP or support staff. By interviewing interested 
parties, clinical, nursing, primary care, medical ethics, Medical Council and 
Health and Disability Commission staff and patients who have been through 
the system I hope to demonstrate the benefits of direct access to waiting 
lists for elective surgery as well as explore the problems, including achieving 
informed consent for the procedure.
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dodgy doctors and negligent nurses, or plaintive patients? A 
longitudinal study of proceedings against health practitioners

Dr Wendy Bonython1, Mr Bruce Baer Arnold2

1  School of Law, Faculty of Business Government and Law, University of 
Canberra, ACT 2601, Wendy.Bonython@canberra.edu.au 

2  School of Law, Faculty of Business Government and Law, University of 
Canberra, ACT 2601, Bruce.Arnold@canberra.edu.au 

Throughout the insurance crisis of the early 2000’s, media reporting 
frequently cited concerns that Australian patients were becoming 
increasingly litigious, causing indemnity  insurance premiums to rise, and 
forcing some specialists out of practice. These claims have been supported 
by little evidence. More recently, the criminal trials of Jayant Patel and 
Graham Reeves, debate about doctors unlawfully prescribing euthanasia 
drugs in Australia, and the UK’s enquiry into the Mid-Staffs NHS have 
increased public debate about stronger regulation of medical practitioners 
and administrators, and increased institutional liability, accompanied by the 
implementation of National Professional Accreditation through APHRA. 

This paper examines cases before Australian courts and tribunals from 
1989-2013 involving claims of negligence, professional misconduct, or 
accusations of criminal wrongdoing directly linked to the practitioner’s 
occupational engagement with patients. This is the first comprehensive 
long-term study of its type covering all Australian jurisdictions and providing 
a detailed analysis across all the health professions. The timeframe includes 
the pre- and post- Ipp reform periods, and case data is supported by media, 
organisational and commercial reporting. 

In light of this data, it makes some comments about calls for criminalisation 
of certain forms of conduct by practitioners; identifies risk indicators for 
early detection of potentially problematic practitioners by regulators; 
provides a preliminary cost-benefit analysis of practitioner vetting; and 
addresses claims about the litigiousness of Australian patients, and 
perceptions about the value of damages claims by injured patients. 
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What’s law got to do with it?: medical negligence, causation and 
the use of policy 

Ms Tracey Carver

Senior Lecturer, Australian Centre for Health Law Research, Faculty of Law, 
Queensland University of Technology, GPO Box 2434, Brisbane, Qld, Australia 
4001.  E-mail: t.carver@qut.edu.au

In a medical negligence context, and under the causation provisions enacted 
pursuant to Civil Liability Legislation in most Australian jurisdictions, the 
normative concept of “scope of liability” requires a consideration of whether 
or not and why a medical practitioner should be responsible for a patient’s 
harm.  As such, it places a limit on the extent to which practitioners 
are deemed liable for a breach of the duty of care owed by them, in 
circumstances where a legal factual connection between that breach and the 
causation of a patient’s harm has already been shown.  

It has been said that a determination of causation requires ‘the identification 
and articulation of an evaluative judgement by reference to “the purposes 
and policy of the relevant part of the law”’: Wallace v Kam (2013) 297 ALR 
383, 388.  Accordingly, one of the normative factors falling within scope of 
liability is an examination of the content and purpose of the rule or duty of 
care violated – that is, its underlying policy and whether this supports an 
attribution of legal responsibility upon a practitioner. 

In this context, and with reference to recent jurisprudence, this paper 
considers: the policy relevant to a practitioner’s duty of care in each of 
the areas of diagnosis, treatment and advice; how this has been used to 
determine an appropriate scope of liability for the purpose of the causation 
enquiry in medical negligence claims; and whether such an approach is 
problematic for medical standards or decision-making.  
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freedom of information and the health sector: rhetoric, reality 
and the law

Professor Ron Paterson

Office of the Ombudsman, PO Box 1960, Auckland 1140, New Zealand; 
Professor of Law, University of Auckland; r.paterson@auckland.ac.nz 

The New Zealand Official Information Act 1982 enshrines a principle that 
information held by public agencies “shall be made available unless there 
is good reason for withholding it” (s 5) and seeks to “increase progressively 
the availability official information to the people of New Zealand” (s 4(a)), 
to enable public participation and promote accountability. Transparency of 
information about quality in the health sector is recognised by health policy 
makers and major public inquiries as essential to inform the public, promote 
accountability of funders and providers, and improve quality. 

The extent to which information about the quality of care in the publicly 
funded health sector in New Zealand remains shrouded in secrecy in 2014 
is thus surprising. The reality is at odds with the legislative framework for 
freedom of information, and the frequent rhetoric about transparency and 
accountability.

I will present some examples from recent cases where complaints to the 
Ombudsman have resulted in the release of previously withheld information. 
I will examine how decisions are made balancing commonly cited 
withholding grounds (such as personal privacy and confidentiality) against 
the public interest in availability of information.
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the re-emergence of fault in Acc treatment injury in new 
Zealand

Associate Professor Jo Manning

Faculty of Law, The University of Auckland, Private Bag 92019, Auckland 
1142. Email: j.manning@auckland.ac.nz

In 2005 cover for Treatment Injury replaced Medical Misadventure in New 
Zealand’s accident compensation scheme. The mischief was to remove 
the need for a claimant to prove a health practitioner’s or organisation’s 
negligence to establish cover. The aim was to provide greater fairness 
for claimants, faster claims handling, and a higher acceptance rate. A 
disturbing aspect of the case law interpreting the Treatment Injury criteria 
is that notions of negligence have crept back into the interpretation of these 
criteria, and are becoming entrenched. The original purpose of the reform 
is in danger of miscarrying, unless these misguided interpretations are 
corrected by superior appellate courts. This is not simply a matter of being 
faithful to the intention of the reform, but is necessary to maximise provider 
trust and co-operation in the claims process in the interests of claimants. A 
way to do this is to incorporate the concept of “preventability” as defined in 
the Swedish, Danish and Finnish patient insurance schemes. It may prove 
impossible to eradicate fault altogether from Treatment Injury, but vigilance 
is required so that negligence is kept to a minimum. Negligence concepts 
might continue to have to play a role in interpretation of the statutory 
exclusion from cover of personal injury that is an “ordinary consequence” 
of treatment. Another is in relation to ACC’s mandatory duty to report a risk 
of harm to the public. Any enthusiasm on behalf of ACC and the courts to 
“bring back negligence” is ironically absent from the latter aspect of the 
scheme. 
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mining ethics expertise: teaching ethics by making ‘expert 
thinking visible’ 

Associate Professor Clare Delany 

RCH, Children’s Bioethics Centre 

In the area of ethical reasoning in health care, clinical ethicists represent 
an example of an expert practitioner. Their role is to identify ethical issues, 
analyse ethical options and provide advice about ethically appropriate 
responses.  Like expert clinicians, a clinical ethicist’s reasoning and 
reflections are often tacit and invisible to others. However, unlike their 
clinician counterparts, their expertise in posing questions, seeking 
information and summarizing ethical options has not been examined or 
‘mined’ for the purposes of ethics education. 

There has been extensive research examining how expert clinicians clinically 
reason.   In particular, specifying the key differences between expert and 
novice reasoning has informed the development of pedagogies for teaching 
clinical reasoning. A common goal in these pedagogies is to make the 
thinking processes of an expert more visible so that it can be used as the 
basis of teaching novice practitioners how to similarly reason. 

In this presentation, examples of both the overt communication and the 
‘background’ or ‘hidden’ thinking used by experienced clinical ethicists 
will be presented. Analysis of these examples of the ‘thinking behind the 
communication’ will inform a pedagogic framework for teaching ethics. 
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ethical concepts: Providing medical students with a toolkit for 
clinical ethics’

Dr Simon Walker

Bioethics Centre, University of Otago, New Zealand 
simon.walker@otago.ac.nz

Healthcare practitioners are required to respond to a variety of complex 
ethical problems.  To do this well the practitioner must develop a high level of 
ethical understanding: an understanding that is, to use Martha Nussbaum’s 
phrase, ‘finely aware and richly responsible’.  Dedicated ethics teaching may 
contribute to this development by training students in the use of particular 
ethical concepts.  These concepts enable the student to perceive what 
is ethically salient in particular decisions, to imagine how these various 
aspects may be managed, and to anticipate the possible implications of the 
decisions that are made.  However, in order to be effective this teaching 
must be appropriately scaffolded and careful constructed around students’ 
experiences and clinical learning.  In this presentation I will outline the 
ethical and epistemological theory behind this view, and briefly describe how 
it is currently being applied at the University of Otago Medical School. 

Are you my mentor? mentoring, role-modelling and the ethics of 
disclosure in medical education

Dr Jenny Jones1, Associate Professor Eleanor Milligan2 

1  Princess Alexandra Hospital, Metro South Clinical Ethics Service, 119 
Ipswich Rd, Woolloongabba 4102, Jennifer.Jones4@health.qld.gov.au 

2  School of Medicine, Griffith University Gold Coast, Parklands Drive 
Southport QLD 4215, e.milligan@griffith.edu.au

The role of mentors in clinical training is historically entrenched in the 
‘apprenticeship’ model of medical education.  Through ‘apprenticeship’ 
trainee doctors are inducted into the practice of medicine; they are taught 
the skills required of competent practitioners but they also learn what it 
means to be a medical practitioner through the embodied stance of the 
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teacher/mentor/role-model. The role of clinical teachers is therefore 
critically important in imparting the values, goals and practises of medicine 
– the ethics and the ‘art’ of medicine. In modern medical education, clinical 
teachers and Academic Title Holders (ATHs) provide such critical practical 
expertise and guidance to student doctors. The presumed suitability of those 
in such mentoring roles is implicit by virtue of the position conferred upon 
them by educational institutions.

This paper presents the findings of a small pilot project in which the 
registration status, including the presence of conditions on practice, of the 
ATHs listed on public university websites of Queensland medical schools 
was reviewed by searching the AHPRA public registration register. Questions 
raised and explored include: what is the practitioner’s responsibility 
in relation to the disclosure of conditions imposed by a a professional 
regulator? What is the university’s responsibility in regarding the granting of 
ATH status? Does the university have a duty of care to its students in relation 
to the granting of ATH status? Should an ATH disclose to the university any 
conditions imposed upon their registration? Are there some conditions that 
should automatically render a practitioner unsuitable to act as a role model 
to students? How should we decide who is worthy of being entrusted with the 
important role of mentoring our future doctors?

ethics training – how do we best go about it?

Ms Kate Tan1, Dr Felicity Flack2, Associate Professor Judith Allen3

1  The Population Health Research Network, The Telethon Kids Institute, PO 
Box 855, West Perth, WA 6872  

2  The Population Health Research Network, The Telethon Kids Institute, PO 
Box 855, West Perth, WA 6872 

3  Law School, University of Western Australia, Stirling Highway, Nedlands, 
WA, 6009

Currently in Australia institutions that convene Human Research Ethics 
Committees (HRECs) have an obligation to provide their members with 
training but there is no organisation that has explicit responsibility for 
providing training. There are some online training courses and a few face to 
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face training opportunities. Training is often provided on an ad hoc basis. In a 
country with more than 200 HRECs, considerable geographic challenges and 
an increasing number of new, complex research methodologies how should 
we develop and deliver both general and specialist training for HRECs?

There has been much research into the optimal format for ethics training, 
specifically with regard to training methods and delivery. The Population 
Health Research Network (PHRN) recently developed, presented and 
evaluated specialised ethics training addressing the ethical and legal issues 
pertaining to linked data. The evaluation reinforced current understanding 
relating to the importance of interactive workshops that are both skills and 
case-based and provided support for the use of face to face training over 
online training in this area. Findings from the evaluation have also added to 
our understanding about what the key elements are that result in positive 
outcomes for participants and the research field itself.

It is noteworthy that prior to the training conducted by the PHRN only half 
of those who had previously reviewed data linkage ethics applications felt 
confident to do so. This reflects the challenge that generalist ethics review 
boards face in providing effective review of all kinds of research.  It is 
difficult to analyse the ethical issues involved in a research project without 
a basic understanding of the procedures involved in the methodology.  This 
presentation discusses the range of options for the development, quality 
control and delivery of ethics training.
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Pathological choices?  neuroscience, autonomy and the right to 
decide

Taking up the themes addressed in the opening session of the conference, 
the papers in this workshop session will reflect on the nature of autonomy, 
responsibility and the implications of neuroscience for legal decision making.   
With perspectives from law, philosophy, psychiatry and neuroscience, we 
explore questions including: should we be responsible for acts if an MRI 
scan says we have a volitional impairment? What does it mean to say, “my 
brain made me do it?”.  And if our brains are making us make bad decisions, 
should we be allowed to refuse medical treatment which might help us or 
which might protect other public? 

brain surgery for overeating? ethics of surgery to improve choice 
making

Professor Grant Gillett

Bioethics Centre University of Otago Dunedin, New Zealand.  
E:  grant.gillett@otago.ac.nz

Neuromodulation and deep brain stimulation are increasingly being used 
for behavior control in conditions of impaired volition and for addiction.  It is 
possible that morbid obesity and associated type 2 diabetes could be safely 
and inexpensively treated by targeting the neurological circuits that control 
eating behavior and feelings of satiety – so that people will choose to eat 
less.  Perhaps such pre-emptive neurosurgery, if it were possible, could 
replace post-hoc treatments such as bariatric surgery or diabetes therapies.  
But is psychosurgery for ‘pathological overeating’ or other unhealthy 
lifestyles problematic? Neurosurgeon and ethicist, Prof Grant Gillet, will 
discuss the ethical issues raised by this proposal using a Foucauldian 
framework of analysis and the post-Cartesian framework of self-
understanding that has shaped our contemporary medical consciousness.
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diseased preferences:  the implications of volitional 
impairments for legal capacity

Dr Richard Morris1, Dr Sascha Callaghan2

1  Brain and Mind Research Institute, University of Sydney 
Richard.morris@sydney.edu.au

2  Centre for Values, Ethics and the Law in Medicine, University of Sydney. 
E: Sascha.callaghan@sydney.edu.au 

Recent advances in neuroscience have revealed volitional impairments exist 
across different psychiatric disorders, including schizophrenia, obsessive 
compulsive disorder and drug-addiction. These impairments range from 
chronic alcoholics choosing immediate gratification over long-term health 
goals, to psychosis patients literally unable to choose the things they want. 
This poses a challenge for the law of healthcare decision-making which 
requires that decisions must be free from ‘coercion’ but also assumes in 
some sense at least, that autonomous choices issue from the ‘self’.  In this 
presentation, neuroscientist Richard Morris, and lawyer Sascha Callaghan 
we will explore some of these findings and discuss the legal and ethical 
implications of neuroscience research on volition in terms of how we 
characterize choice.    

Pathologies of choice

Professor Dominic Murphy

Unit for History and Philosophy of Science, University of Sydney 
E:  dominc.murphy@sydney.edu.au 

A standard way of thinking about many disorders involves setting up a 
dichotomy between behaviour that is the product of a disease and behaviour 
that is the product of a choice. This is especially common when the topic is 
addiction. One extreme sees addiction as a matter of choice: the subject just 
makes bad decisions for one reason or another.  The other says addicts are 
in the grip of a disease that causes urges that simply cannot be resisted.  
The former view holds addicts responsible for their own behaviour.  The 
latter does not.  
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What both extremes miss is that behaviour could be governed by choices 
and still count as the expression of disease.  However, we arguably lack 
the philosophical machinery to make sense of people who are “sort of” 
responsible, and face the task of evaluating agents who are responsible 
along some dimensions and not others. It may not be global attributions 
of responsibility that count, but assessments of people who are both 
responsible and not responsible with respect to  different decisions at the 
same time.

neurolaw: the ethics of neuroscience evidence in the courtroom

Dr Christopher Ryan1,  Allan McCay2,3

1  Discipline of Psychiatry and Centre for Values, Ethics and the Law in 
Medicine, University of Sydney. E: Christopher.ryan@sydney.edu.au

2 Centre for Agency, Values and Ethics, Macquarie University
3 Foundation Program, University of Sydney

Courts are increasingly turning to experts in neuroscience to provide expert 
opinion – a frequently labelled ‘neurolaw’. The Centre for Agency, Values 
and Ethics at Macquarie University is hosting a database of Australian 
neurolaw cases aimed at better understanding how this area is developing in 
Australia. This paper critically analyses one case from that database in which 
neuroscientific evidence featured prominently - a recent sentencing matter 
before the Full Court of the South Australian Supreme Court (R v Lepore 
[2013] SASCFC 13).  We outline the case and then provide a critical analysis 
of the decision of the Court from both epistemic and ethical perspectives.
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body dysmorphic disorder: contrary indication or ethical 
justification for female genital cosmetic surgery in adolescents

Dr Merle Spriggs1, Associate Professor Lynn Gillam2

1  Children’s Bioethics Centre, Royal Children’s Hospital / University of Melbourne 
/ Murdoch Childrens Research Institute, Flemington Road, Parkville, Victoria, 
3052, merle.spriggs@mcri.edu.au 

2  Children’s Bioethics Centre, Royal Children’s Hospital / University of 
Melbourne, Flemington Road, Parkville, Victoria, 3052 l.gillam@unimelb.edu.au

Female Genital Cosmetic Surgery (FGCS) is controversial even for adults, but 
the controversy and complexity increases when adolescents request FGCS. 
Medicare data shows that the rate of FGCS has more than doubled over the 
past decade with the biggest increase among 15 to 24 year olds.  Reduction of 
the labia minora (labiaplasty) for large or protruding labia minora is the main 
procedure performed on girls under 18. Reasons for seeking the procedure 
are functional, cosmetic and psychological or a combination of these.  

There are competing views on the justification for performing FGCS.  Some 
people view it as a matter of autonomy; all that matters is having relevant 
information and making an informed decision.  Others suggest that an 
autonomous decision is not possible. Proponents of this view think there is 
a need for a broader debate on issues such as: coercive influences, disease 
mongering, advertising, negative representations of women’s genitalia and 
pornographic images propagated as the ideal. Clearly, when adolescents are 
requesting FGCS, things are complicated because adolescents lack maturity 
and autonomy and they are likely to be vulnerable to additional pressures.  

In the context of FGCS and cosmetic surgery generally, Body Dysmorphic 
Disorder (BDD) is typically seen as a contraindication, as something to 
be screened against when referring for surgery. Worries are that BDD 
undermines autonomy and that surgery will not fix the problem; that new 
appearance preoccupations will develop.  Important questions however, are: 
If you do FGCS on someone with BDD, do you make it worse? What about the 
effects of being refused treatment?  Is it ethically justifiable to just say no?

In this paper we argue that FGCS for an adolescent with BDD may be 
ethically justifiable. We recognize this is a counter-intuitive position and we 
will explain how we reached this conclusion
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recent cases concerning “special medical procedures”; a 
changing focus in the underlying legal principles?

Dr Malcolm K. Smith1

1  Lecturer, Australian Centre for Health Law Research, Faculty of Law, 
Queensland University of Technology, GPO Box 2434, Brisbane, Qld, 
Australia 4001. E-mail: mk.smith@qut.edu.au 

Following the landmark decision of Department of Health and Community 
Services (NT) v JWB (Marion’s Case) (1992) 175 CLR 218 and a number of 
key subsequent cases, it is well-established that there are certain medical 
procedures involving children that fall beyond the scope of parental consent. 
This body of case law has established that certain “non-therapeutic” medical 
procedures can only be carried out on children when court authorisation 
is obtained. The key reason for imposing this safeguard is to prioritise the 
welfare of children in the context of serious medical procedures, which carry 
grave and irreversible consequences.

The recent decision of the Full Court of the Family Court of Australia, in Re 
Jamie [2013] FamCACF 110, applied some of the established principles set 
out in Marion’s Case. However, this recent case suggests that court approval 
must still be obtained for some types of therapeutic medical treatments. 
In this paper, I outline the recent case law concerning “special medical 
procedures” to consider whether the underlying principles in this field have 
shifted away from the therapeutic/non-therapeutic distinction, towards a 
focus on the other key factors outlined by the High Court in Marion’s Case. 
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show me the money: bioethics, informed consent and 
pharmaceutical payola

Assistant Professor Bruce Baer Arnold1

Law School, University of Canberra, ACT 2601  bruce.arnold@canberra.edu.au 

The past year has seen overseas regulators impose unprecedented penalties 
on leading pharmaceutical companies for behaviour that breaches law, 
bioethics and corporate codes regarding relationships with practitioners 
and consumers. This paper explores that ‘pharma payola’ from an ethics 
and legal perspective, critiquing proposals for reform. It demonstrates 
that misbehaviour is systemic, rather than atypical and attributable to a 
rogue executive or sales team. The paper considers the appropriateness 
and adequacy of intervention by gatekeepers such as the US Food & Drug 
Administration, Australian Competition & Consumer Commission and 
Therapeutic Goods Administration. It explores responses by practitioner 
bodies such as the Australian Medical Association. It argues that greater 
transparency about ‘relationship incentives’ is both feasible and imperative. 
Transparency, along with restrictions on ghost-writing in practitioner and 
research journals, will not inappropriately burden practitioners or inhibit 
research. It is consistent with privacy, consumer protection and other 
law. Transparency gives effect to core bioethics principles and should be 
strongly facilitated by the practitioner bodies rather than left to government. 
Ultimately, can patients meaningfully decide about treatment and 
participation in research in the absence of disclosure about relationships 
that are both ethically and legally problematical?
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counselling of patients about the off-label use of medicines

Dr H Laetitia Hattingh

School of Pharmacy, Curtin University, GPO Box, Western Australia, 6845, 
l.hattingh@curtin.edu.au 

The off-label use of medicines is the use of medicine for unregistered 
indications. Examples of off-label medicine use include:

• The use of a medicine for a different clinical indication

• The use of a medicine in unapproved subpopulations. For example 1) a 
different patient age range such as paediatric or geriatric patients and 2) 
pregnant women

• Varying a medicine’s dosage or the method of administration

Off-label prescribing and dispensing allow clinicians to use their 
professional clinical judgement to use medicines outside of the Therapeutic 
Goods Administration (TGA) approved indications. It is legal to prescribe 
and dispense medicine for off-label use and is indeed common practice. 
However, it is a grey area with little guidance for prescribers and dispensers.

Ideally a patient or carer should know that a medicine is being prescribed 
and dispensed for off-label use and the reasoning behind the decision. Yet 
the counselling of patients about off-label medicine use is often complicated 
and challenging as a medicine’s Consumer Medicines Information (CMI) 
only covers the registered indications obtained from the approved product 
information (PI). Both the PI and CMI contain details about the safe and 
effective use of the medicine for the registered indication and the information 
may not be relevant to the off-label use. Indeed, information in CMIs can add 
to a patient’s confusion and impact negatively on patient compliance. 

Pharmacists are encouraged to use CMIs during patient counselling and 
if the medicine is for off-label use should annotate the CMI with the off-
label medicine use information. This can be challenging in practice as 
pharmacists may not have the information about the reason for the off-label 
prescribing.

This presentation will cover the issues involved in off-label dispensing and 
provide an opportunity to explore the practice dilemmas from a pharmacist’s 
perspective.
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direct to the consumer nocebo effects - the ethics of pharma 
advertising & informing

Dr David Hunter, Associate Professor of Medical Ethics1, 

Flinders University, School of Medicine, Bedford Park Campus, Adelaide, 
5042, david.hunter@flinders.edu.au  

While banned in many countries the direct advertising of medicinal products 
to consumers does still occur in some countries such as New Zealand, 
Canada and the US. And even where direct to consumer advertising is 
banned, in some jurisdictions such as Australia, pharmaceutical companies 
are allowed to fund and organise health information campaigns as long as 
they aren’t associated to specific products. Direct to consumer advertising 
has been criticised both because it encourages medicalisation (hot flushes 
associated with menopause become a medical problem for example instead 
of part of a natural transition) and because it rarely does a good job of 
educating consumers. In this research I suggest there is a further problem 
that direct to consumer advertising is likely to cause - nocebo effects. These 
effects are the converse of the placebo effect - negative health effects that 
don’t occur from an external physiological cause but instead arise from the 
care environment and the beliefs of the person. 

If this is correct then this casts doubt on the neutrality of even public health 
information campaigns  since these won’t merely inform the public, to some 
degree they will contribute to the existence of the disorder and hence the 
market for it. 
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Professional boundaries in rural care settings

Dr Fiona McDonald1, Associate Professor Christy Simpson2

1  Health Law Research Centre, Queensland University of Technology, 
Queensland, 4001, fiona.mcdonald@qut.edu.au.  

2  Department of Bioethics, Dalhousie University, Nova Scotia, Canada  
christy.simpson@dal.ca

Traditional approaches to discussions of professional boundaries are 
often urban-centric, making implicit assumptions about how values and 
norms apply in health care practice.  We argue that while the importance 
of maintaining professional boundaries is the same across all health care 
settings, how these boundaries are both understood and negotiated in 
rural contexts may be quite different from urban contexts and further that 
these differences may be both ethically appropriate and defensible.  But 
how do we decide what is acceptable, taking into account practice context?  
This paper will present two case studies.  The case studies illustrate the 
multiplicity of relationships that can arise in the rural health care context 
and critically discusses the boundary issues and ethical challenges that arise 
and the justifications for negotiating these issues in a way that is potentially 
different to what would occur in an urban context.  We argue that in a rural 
context part of the calculation about the management of professional 
boundaries raises two key issues: what is necessary to maintain effective 
and meaningful relationships within a community; and what other options 
there are to access alternative courses of action (if there are no or few 
realistic alternatives then the case for a considered revision of professional 
boundaries may be justifiable).     
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decisions about paediatric hand transplantation: Perspectives of 
Australian and Us hand therapists

Professor Katrina A. Bramstedt, PhD1, Mr Nitin Mukesh2

1  Bond University School of Medicine, University Dr, Gold Coast, QLD 4229 
Australia txbioethics@yahoo.com 

2 Bond University School of Medicine, University Dr, Gold Coast, QLD 4229

Paediatric hand transplantation is poised to begin under experimental 
protocol in USA. We surveyed members of the American Society of 
Hand Therapists and the Australian Hand Therapy Association for their 
perspectives. Australia (AU) was selected as a study site due to its pioneering 
efforts in hand transplantation.  A research ethics committee-approved 
18-question anonymous survey was sent using a SurveyMonkey e-link.

All surveyed hand therapists work with children (n=18 AU, n=85 US).  A 
similar proportion of therapists had been involved in adult hand transplant 
surgery or rehabilitation (27.8% AU, 21.3% US).  When presented with 
15 transplant aetiologies, the most commonly selected by both US and 
AU therapists was “traumatic amputation at wrist”.  Most US and AU 
therapists indicated that paediatric hand transplant should be limited to 
one hand only (the dominant or non-dominant hand, with the other hand 
working poorly).  Some therapists (6% AU, 13% US) indicated that paediatric 
hand transplantation should not be performed, but most believe it will 
occur eventually in their country (84.6% AU, 94.7% US).  Post-transplant 
immunosuppression non-compliance was frequently ranked as “very likely” 
by US therapists (30.8%), but more often ranked as “somewhat likely” by AU 
therapists (58.3%). 

Only 55.2% of US therapists and 38.5% of AU therapists viewed clinical 
ethicists as essential team members.  Nearly half (49.1%) of US therapists 
indicated prior use of prosthetics should be a transplant inclusion criterion, 
while only 38.5% of AU therapists indicated such.  Only 30.8% of AU 
therapists indicated it was “very important” for children to meet another 
hand transplant recipient (adult or child, in person or via telemedicine) as 
part of the assent process, compared to 53.5% of US therapists. 

With regard to clinical ethics there are differences between USA and AU, 
and this requires reflection in the context of creating universal professional 
guidelines for paediatric hand transplantation.            
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How much should potential benefit to parents factor into 
surgeons’ decisions about paediatric facial surgery?

Miss Lauren Notini1,2,3, Associate Professor Lynn Gillam1,3,  
Dr Merle Spriggs1,3,4, Professor Tony Penington2,5

1  Centre for Health and Society, Melbourne School of Population and Global 
Health Level 4, 207 Bouverie Street, University of Melbourne VIC 3010, 
Australia  lnotini@student.unimelb.edu.au

2 Department of Paediatrics, University of Melbourne VIC 3010
3  Children’s Bioethics Centre, The Royal Children’s Hospital Melbourne 

50 Flemington Road, Parkville VIC 3052
4  Murdoch Childrens Research Institute, The Royal Children’s Hospital 

Melbourne, 50 Flemington Road, Parkville VIC 3052
5  The Royal Children’s Hospital Melbourne, 50 Flemington Road, Parkville  

VIC 3052

Paediatric facial surgery, PFS, refers to a group of surgeries performed on 
children to alter their facial appearance. While some of these surgeries are 
necessary from a physical standpoint (e.g. to improve eating or breathing), many 
are performed for solely or primarily psychosocial reasons. Common examples 
include otoplasty (ear pinning) to reduce teasing in a child with prominent ears 
and birthmark removal to prevent the child feeling self-conscious.

This project addresses the question ‘what ethical principles ought to guide 
surgeons’ decisions regarding PFS?’ through combining existing ethical theories, 
principles and concepts with empirical data in a process known as Reflective 
Equilibrium. Empirical data was collected through 22 individual semi-structured 
interviews with surgeons who perform PFS. Interview questions primarily 
focused on the sorts of requests surgeons receive for PFS and the factors they 
take into account when deciding whether to perform these surgeries. 

Most of the surgeons employed the best interests standard when deciding 
whether to perform PFS. Factors surgeons regarded as particularly relevant 
to determining whether the proposed surgery was in the child’s best interests 
included the reasons the procedure was being requested and whether the child 
wanted their appearance changed. Surgeons frequently made statements such 
as “it’s all about the child and not about the parent,” suggesting the potential 
of surgery to benefit the parents should not enter into the surgical decision-
making process and the child’s and parents’ interests should be regarded as 
separate entities. 
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In this presentation I will argue that parents’ wishes are deserving of 
greater consideration. While surgeons’ primary obligation is to the child 
and the child’s wellbeing should be the primary ethical consideration, the 
relationship between parents and children is an important part of children’s 
wellbeing and surgeons should take this into account when evaluating 
whether surgery is in the child’s best interests. 

infant male circumcision: good practise or exploitation?

Ms Aileen Odgers

LLM (Thesis) Candidate, University of Canterbury

In May 2012 a court in Germany held that the circumcision of a four year 
old Muslim boy “constituted an unlawful offence of causing actual bodily 
harm and could not be justified by the consent of the boy’s parents”. In 
October 2013 the Council of Europe passed a resolution calling on member 
countries to reconsider non-medical male infant circumcision on the basis 
that it violates a child’s right to physical integrity. Yet in April 2014 a US study 
compared circumcision to vaccination and concluded that the benefits of 
circumcision outweigh the risks by 100 to 1. 

Male infant circumcision as a practice has become so entrenched in society 
that we barely pay it any attention. Even when the female equivalent was 
banned in many countries, a similar approach to male circumcision was 
barely considered, or was regarded as unnecessary. Events over the last two 
years suggest that it is now time to re-evaluate this approach. Current health 
policy suggests the decision rests with the parents. But as the German case 
shows, parents may not have the right to consent and a medical professional 
undertaking the procedure may therefore be found guilty of assault.

This paper will argue that the approach taken by the German court and 
the Council of Europe is the appropriate one and that non-medical male 
circumcision does not give sufficient consideration to the rights of the child, 
and exploits their vulnerable position.  It will first consider circumcision from 
a historical, religious and cultural viewpoint then ask whether the potential 
medical benefits justify the continuation of the practise given the inherent 
risks in the procedure. Finally it will evaluate the best interests and rights of 
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the child, and the parents. Overall, the paper will propose that health policy 
should reflect changing social circumstances and provide a definitive legal 
framework for health practitioners in this context.

deciding the best way to increase organ donation. balancing 
policy, patients, staff and obligations

Ms Claire Gavin 

Transplantation involves many steps and many participants. There is a need 
to address the differing opinions and needs of: donors and recipients, medical 
and surgical staff, individuals and families, medical and legal policy, and 
the general public. Clinical ethics has an important role in balancing the 
autonomy of these individuals with the need to have systems that result in 
beneficial outcomes.

New Zealand’s organ donation rates are very poor by international standards 
and have remained static for many years, while the need for organs increases. 
The general public express a willingness to donate that is not reflected in the 
50% refusal rate by next of kin to donate in New Zealand Intensive Care Units. 
This paper is based on my Masters thesis, which examined the ethics of how 
to best to increase organ donation in New Zealand. It contains the first study 
on the experiences of New Zealand’s live liver donors, including their opinions 
on current systems and how best to improve them. In addition it compared 
national and international policies for organ donation, and explored ethical 
requirements to utilize altruism, autonomy and social obligations. The thesis 
has four practical recommendations: decrease the power of the family veto, 
improve consent prior to death, use donor coordinators to facilitate the asking 
of potential donor families, plus education and promotion of organ donation to 
the general public.

This thesis has shown a need for ethics to assist policy makers and medical 
staff in decision-making, and provide an independent voice for vulnerable 
potential recipients. It also revealed the importance of considering the 
general public, they are not only potential recipients, they are also the only 
means of providing this scarce resource. Ethical input is needed to consider 
how best to balance the needs and obligations of all affected. 
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Understanding and using values to determine the role of law in 
preventing obesity: findings from a Qualitative study

Miss Lisa James Kruck

Australian Centre for Health Law Research, Queensland University of 
Technology, 2 George Street Brisbane, Queensland, 4000,  
lisa.kruck@qut.edu.au

Values are a significant descriptive tool present in theories of public health 
law and ethics. Understanding these values and the way they influence 
support for laws to improve public health can help inform both the 
development of theory, and the way in which governments address specific 
public health problems such as obesity. However, very little values-based 
research has been conducted to inform the development and application 
of theories of public health law and ethics, and the significance of such 
research can sometimes be underestimated. This paper presents findings 
of a qualitative study that sought to identify and explore the values that 
underpinned research participants’ support for certain forms of legal 
intervention to address an emerging public health issue.  Specifically, this 
paper presents findings as to the way in which the values of prevention, 
community and social justice were understood and used by research 
participants to endorse the use of some forms of law as tools to prevent 
obesity. In this context, the majority of participants demonstrated an 
understanding of values consistent with leading theorists, a finding that 
supports the relevance of applying theories of public health law and ethics to 
government efforts to prevent obesity. Additionally, these findings highlight 
the potential contribution of values-based research to informing the design 
of these and other laws that seek to better public health.
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restoring trust: the role of apology in preventing hospital 
violence in china

Ms Nuannuan Lin

School of Law, University of Western Sydney. nuannuanlin@gmail.com

The problem of patients’ violence against medical staff in hospitals seriously 
endangers the lives and career development of medical professionals and 
profoundly affects the healthcare delivery system of China. The official and 
prevailing explanation of the violence is that it results from the patients’ 
pursuit of maximizing compensation. However, as discussed in this article, 
the violence stems from the public perception that medical providers 
sacrifice quality for profit. The solution thus lies in the reconstruction of 
the trust relationship between medical providers and patients. This article 
examines the main efforts made by the Chinese government to restore the 
patient’s trust in medical providers. It argues that, besides these efforts 
devoted to system-level trust, interpersonal-level trust is also significant 
in restoring patients’ trust in medical providers as well as in the healthcare 
system. Apology is specifically discussed in this article as the most fruitful 
way to restore interpersonal-level trust and thereby mitigate conflict. By 
exploring the role of apology in the traditional legal culture of China, this 
article suggests that the function of apology is not limited to satisfying 
patient’s emotional need and avoiding litigation, but also includes the 
curative function for the relationship harmed by adverse events and medical 
disputes. Re-examination of the role of apology may be further beneficial to 
the discussion about the ethics foundation and legal foundation of apology 
laws, especially beneficial to the research concerning corrective justice and 
rebuilding the relationship between doctors and patients.
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the emergence and popularisation of autologous adult stem 
cell therapies in Australia: therapeutic innovation or regulatory 
failure?

Ms Alison McLean BSc (HonS)/LLB (HonS)

Sydney Medical School, University of Sydney

introduction: Across Australia there are an increasing number of private 
medical practices offering autologous stem cell therapies for a range 
of chronic diseases. There is no peer reviewed scientific evidence to 
support the majority of these clinical applications outside of bone marrow 
transplantation.  These clinics offer unproven cellular therapies under the 
guise of ‘innovative’ or ‘experimental’ treatments to patients suffering from 
chronic illnesses, patients who are often desperate and vulnerable.  

This paper examines the regulation of autologous cellular therapies 
within the Australian context.  It begins by reviewing the scientific basis 
for regenerative medicine and the evidence base for the current clinical 
application of autologous stem cell therapies. The existence and growth 
of private autologous stem cell clinics operating across Australia and the 
marketing of these cellular therapies directly to the consumer via websites 
and television appearances is described. The paper then provides a brief 
overview of the regulatory framework of cell and tissue products in Australia 
and examines the differences between medical innovation and research. The 
paper concludes with suggestions for both regulatory change and increased 
enforcement, on the grounds that if the Australian private stem cell industry 
is allowed to continue with its current practices, there are significant risks 
to the community, to the ethical integrity of the medical profession and to 
public trust in medical research.
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Pathological choices and conscious choice: A perspective from 
neuroscience

Professor Grant Gillett, Professor of Biomedical Ethics

University of Otago

Consciousness is an active and directed use of information in the brain 
involving extensive connections to different areas and prominently organised 
by the functions associated with social cognition. We develop the ability to 
make conscious choices in psychological development which Nietzsche 
described as “the developmental history of the will to power.” This 
developmental capacity is vulnerable to various distortions inscribed in our 
neural circuitry in ways of which we need to be aware as we deal with people 
who make what seem to be very bad choices ibn both clinical and personal 
spheres.
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How to decide: Using deliberative democratic methods to 
incorporate community views into health policy and practice

Professor Annette Braunack-Mayer 1, Dr Rebecca Tooher 2, Dr Vicki Xafis 3

1  School of Population Health, University of Adelaide, SA 5005, annette.
braunackmayer@adelaide.edu.au

2  School of Population Health, University of Adelaide, SA 5005, rebecca.
tooher@adelaide.edu.au

3  School of Population Health, University of Adelaide, SA 5005, vicki.xafis@
adelaide.edu.au, for the University of Adelaide CIPHER Group

Deliberative democratic approaches are increasingly popular as a vehicle 
for engaging with communities.  The theory underpinning these approaches 
is that, given enough reliable information about a topic, a representative 
sample of the population can deliberate with conscience and arrive at a 
decision which is informed, but which is also reflective of community values. 
The cornerstone of the approach is that participants arrive at an informed 
position, rather than merely providing their initial intuitive reaction to an 
issue. 

Various methods are available to researchers wishing to use deliberative 
democratic approaches.   Some deliberative democratic methods are well 
described in the theoretical literature including citizens’ juries, consensus 
conferences, planning cells  and deliberative polling. Others, such as World 
Cafes, remain primarily outside academic peer-review and critique.  

This workshop shares our experience of using deliberative democratic 
methods, particularly citizens’ juries, to inform health policy and practice 
across a range of issues. Whilst the presentation of evidence to inform 
discussion is a core element of jury functioning, equally important is 
consideration of the ethical implications of jury outcomes, and so strategies 
to apply an ethical lens to the deliberations  is also vital. Our intent is to 
provide an introduction to these approaches for researchers interested in 
using them in their own research and, hopefully, to infect them with some of 
our enthusiasm!
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Drawing on our experience over the last six years with citizens’ juries in four 
research projects, the workshop will use a range of interactive activities to:

 –  Explore the role of ethical theory and analysis as a tool for 
participants in and for analysis of citizens’ juries;

 –  Outline our experience of designing, conducting and analysing the 
outcomes from citizens’ juries; 

   Describe some of the challenges we have encountered along the 
way.



page

64

fr
id

ay
 3

rd
 O

ct
ob

er
 

c
on

cu
rr

en
t s

es
si

on
 -

 f
ox

 l
ec

tu
re

 t
he

at
re

 -
 9

 b
io

et
hi

cs
doing clinical ethics the importance of responsive equipoise

Dr Ben Gray

University of Otago Wellington P.O. Box 7343 Wellington South New Zealand 
6242 ben.gray@otago.ac.nz 

Ha’yry used the term “Reflective Equipoise” to refer to his sense that there 
exists at present no consensus within the expert community of bioethicists 
on which method represents the best approach to ‘‘treating’’ bioethical 
challenges, that various approaches: deontology, utilitarianism, feminist 
ethics etc. all had merits. The implication in this is that the way to address 
bioethical challenges is to “reflect” using any or all of these theoretical 
frames to decide on the right way to proceed. This presentation will argue 
that this is an ineffective strategy to “treat” real clinical ethical problems. 
Firstly they are invariably complex problems without a single right answer. 
Secondly if there is a dilemma then the views of the clinician and the patient 
need to put together and a resolution found. It is arrogant to presume that 
the clinican will always know the “right” answer. Thirdly there is always 
uncertainty in the information that applies to the case. Fourthly it is unlikely 
that the values and beliefs of both parties will be exactly congruent, in 
particular where there is significant cultural difference, it is likely that 
values and beliefs may differ significantly. Lastly a “right” answer does not 
need to be agreed upon, only what the next step will be. My argument is 
that we need to attend to the process of reaching a “responsive equipoise” 
through dialogue with the patient where a shared management plan that is 
acceptable to both parties is developed. I will illustrate this with several case 
studies.
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How should bioethics decide what is morally relevant? On the 
trap of scientism and the need to sharpen old tools 

Dr Christopher Mayes

Centre for Values, Ethics and the Law in Medicine, University of Sydney, 
Medical Foundation Bld (K25) NSW 2006, christopher.mayes@sydney.edu.au   

This paper critically examines the influence of scientism on bioethical 
reasoning and concept formation. Scientism is an epistemological position 
that privileges the evidence, knowledge and method of the natural sciences 
over other modes of human inquiry. The influence of epistemic scientism on 
prominent strands of bioethics is evidenced in the formation of key concepts 
and narrowing of the field of inquiry to only include scientifically verifiable 
data. This paper argues that the influence of epistemic scientism conditions 
bioethical reasoning in a manner that limits the decision-making capacity of 
bioethics. 

To animate this theoretical discussion I examine Alberto Giubilini and 
Francesca Minevera’s paper - After-birth abortion: why should the baby live? 
I use this example to demonstrate the influence of epistemic scientism in 
their conception of personhood. I contend that their conclusion is due to 
a scientistic epistemology and that the ensuing public controversy can be 
partly understood as a clash of epistemologies and rejection of epistemic 
scientism for failing to account for all that is morally relevant. 

The paper concludes in arguing that a more diverse set of philosophical 
tools, which were once prominent in bioethical reasoning, can assist in 
escaping the traps set by scientism. 
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Has paternalism really been reframed? A critique of recent 
advances in the ethical debate

Dr Jane Wilson

Affiliate, The University of Sydney, Independent Researcher, PO Box 110, 
Brooklyn, NSW,  2083, jwryder@bigpond.net.au

Recent empirical findings from cognitive and social psychology provide 
increasing evidence of the limitations of human reason and decision making 
under a variety of conditions.  We are, it seems, often poor judges of how 
best to serve our own ends and prone to make choices that fail to reflect 
our most deeply held values.  These findings put pressure on the primacy 
of informed consent and patient choice in the clinical health care setting 
as a means to respecting patient autonomy, and have led to the suggestion 
that the informed consent process should be “constrained” by means of 
practical steps, in order to help patients correct deficiencies in reasoning 
and adjust their views and choices.  Such a response is seen as a sign 
that the pendulum is swinging away from the principle of patient choice 
and back in the direction of medical paternalism. Correspondingly, the 
application of empirical findings from psychology to ethical quandaries in 
the clinical health care context is seen as evidence that paternalism has 
been “reframed.” While welcoming the contribution that psychology can 
make to the debate, and sympathetic to the idea that there are good, possibly 
paternalist reasons for assisting patients in the decision-making process, 
this paper nonetheless rejects the idea that the various issues at stake can 
continue to be analysed reductively - that is, as a conflict between autonomy 
and paternalism.  It contends that a more radical ‘reframing’ of the debate 
is required, one that acknowledges a plurality of morally relevant values and 
conceives of the patient, not just as a maker of self-regarding choices, but as 
a more complex socially and relationally situated agent.
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lay people’s moral reasoning framework when considering 
consent options for hypothetical data linkage scenarios

Dr Vicki Xafis

School of Population Health & School of Paediatrics and Reproductive 
Health, The University of Adelaide, Adelaide, 5005, South Australia 
e-mail: vicki.xafis@adelaide.edu.au 

Decisions in biomedical ethics and clinical contexts are guided by well-
established moral reasoning frameworks. However, little is known about 
how lay research participants make decisions regarding their preferences 
for consent in data linkage research or how they justify these decisions. Four 
hypothetical scenarios relating to data linkage research were considered 
by 26 lay participants. In-depth interviews were conducted to determine 
participants’ consent preferences for each scenario and the reasons for their 
choices. 

Participants often shifted views before settling on a final preference and 
they offered a large and varied number of justifications for their choices as 
they weighed up conflicting interests for each consent option. Participants 
appeared to apply a framework within which they deliberated drawing on a 
number of socially/legally/ethically acceptable norms, ethical principles and 
practical considerations that apply to the conduct of research, as well as 
case-specific considerations.

The set of moral values that participants were guided by in decision-making 
included values such as rights, trust, and respect, as well as concerns such 
as benefits, harms, and protections. The shifts in views observed throughout 
the interviews were evidence of the balancing of these values and ends. 
For example, participants recognised the importance of privacy protections 
as well as the value of consent in affording some protection while also 
recognising the societal benefits yielded from research. 

This research revealed that lay people with no formal prior knowledge of 
ethical reasoning appear to adopt a moral reasoning framework when 
making decisions about consent preferences. It also revealed that given 
enough time their choices change following deeper consideration of morally 
significant factors.
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“but you don’t need a license to parent…” Who decides Art 
access when reproductive autonomy clashes with child welfare 
concern?

Miss Georgina Hall

Melbourne School of Population and Global Health, Level 5, 207 Bouverie 
Street, The University of Melbourne. Victoria. 3010. Australia.  
Georgina.hall@rch.org.au

In 2010, a heterosexual married couple known in the courts as ABY & ABZ, 
sought IVF in Victoria for medical infertility. Under the terms of the new 
Assisted Reproductive Treatment Act (2008), a mandatory national police 
check flagged the male as a child sex offender who had only recently 
completed his custodial sentence. This conviction triggered an automatic 
presumption against treatment in line with the new Act. A four-stage legal 
battle ensued, reaching the Victorian Supreme Court. 

 I will present an analysis of the arguments for and against ABY & ABZ 
accessing treatment. This analysis demonstrates the myriad and complex 
challenges facing the medical and legal systems in conceptualising and 
safeguarding the welfare and best interests of any future child born of ART, 
while also recognising the reproductive rights of those seeking treatment. In 
particular;

• Is a child who has yet to be conceived owed any consideration in 
determining ART access, and if so, on what grounds? 

• If anybody can have a child naturally, what ethical justification is there to 
regulate access to ART? 

• How much risk of harm to a future child ought we to tolerate in order to 
accommodate people’s reproductive wishes? 

The meaning and scope of the reproductive right in the non-coital realm 
needs to be developed. While child protection assessments are conducted 
routinely in adoption and foster care, ‘anybody’ can access ART with arguably 
the same outcome - that is, state regulated (and subsidised) assistance for 
family formation. This presentation will show how this case- and others like 
it- ultimately fail to adequately address child protection in the ART realm.   
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state intervention in pregnancy: should the law respond thus to 
the problem of foetal Alcohol spectrum disorder?

Ms Emily Gordon

Maternal consumption of alcohol during pregnancy poses a serious 
threat to the life and health of unborn children. A recent submission to 
the Queensland Child Protection Inquiry proposed that the State’s Child 
Protection Act be extended to allow intervention to protect unborn children, 
with a court empowered to order that the mother be taken into care pending 
birth, or otherwise impose conditions upon conduct, including requiring 
regular medical assessment. 

This paper considers whether or not the law in Australia should respond to 
the problem of Foetal Alcohol Spectrum Disorder by allowing the involuntary 
treatment and detention of pregnant women. While this paper considers 
the question for Australia, the analysis is relevant to other countries with 
significant alcohol issues. The focus is upon intervention in response to 
existing pregnancies. 

Using a utilitarian critical framework, this paper evaluates the merits of 
creating powers to compel treatment and detain in light of current legal 
principles relating to maternal autonomy and the legal position of the foetus. 
The common law position is considered, as well as current legislation 
allowing intervention in autonomous decision-making and whether or not 
these statutes may be enlivened to prevent foetal harm. This paper suggests 
that permitting involuntary treatment and detention would be a significant 
policy change. It weighs up benefits and potential harms in considering 
whether or not such action would result in the most ‘good’. 
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the patient who came in from the cold: ethical challenges to 
clinical decision making with the introduction of genetic risk 
predictions from direct-to-consumer services

Miss Jacqueline Savard, Dr Julie Mooney-Somers, Dr Ainsley Newson, 
Associate Professor Ian Kerridge

Centre for Value, Ethics and the Law in Medicine (VELiM), School of Public 
Health, The University of Sydney, Level 1, Medical Foundation Building, K25, 
92-4 Parramatta Road, Camperdown, NSW The University of Sydney, 2006

Increasingly, consumers are seeking health information about themselves 
outside of the clinical setting in the medical marketplace.  One type of 
information consumers can access is genetic health information framed as 
risks about their possible susceptibilities to common complex conditions, 
including heart disease, diabetes, certain cancers and Alzheimer’s.  Recently 
the main American company providing these health information tests 
was subject to regulatory restrictions, preventing them from continuing to 
provide such information to new consumers.  This has resulted in a cohort 
of consumers that possess genetic health information about themselves, 
but who lack clinical expertise in interpreting or applying this information.  
A challenge arises when this information, imbued with contested value and 
meaning to a consumer is brought into the clinical setting.  In this context, 
it has the potential to challenge or contradict what clinicians might suggest 
as the best approach for that same patient.  Into the complex negotiation 
between clinician and patient values now sits this information that could 
be advantageous or disadvantageous to either party and to the clinical 
decision making process.  We draw on findings from an empirical project 
that investigated Australian consumers’ attitudes, knowledge and experience 
of direct-to-consumer personal genome testing in Australia.  We argue that 
the current patient/consumer and clinician dynamic is approaching a new 
negotiating phase, where commercially available health information will 
need to be understood and acknowledged as part of the decision making 
process. 
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Advance care directives: not just about the end of life

Ms Sandra L Bradley1, Ms Kathy Williams2, Dr Jean E Murray1

1  Flinders University School of Medicine, GPO Box 2100, Adelaide SA 5000, 
sandra.bradley@flinders.edu.au; jean.murray@flinders.edu.au 

2  Policy and Commissioning Division, SA Health, Adelaide SA 5000, Kathy.
williams@health.sa.gov.au 

The consequence of the experiences of Quinlan, Cruzan and Schiavo in 
the United States of America led to a people’s movement for legitimising 
advance recording of care decisions that a person would make should 
they be in a situation where they could not voice their wishes at that time. 
The development of legislated advance care directives which are aimed at 
protecting future personal autonomy were adopted by other countries, such 
as Australia, who shared similar ideological viewpoints at the time.  

In a series of workshops conducted in South Australia, as part of public 
consultation on the new South Australian Advance Care Directives Act (2013), 
a wide range of values associated with future scenarios of impaired decision-
making capacity, care and dying identified increased public awareness of the 
need for advance care directives but revealed limited understanding of the 
types and consequences of choices that might be made for them by others.

This presentation will discuss the creation and application of advance 
care directives by people in younger age groups.   This introduces ethical 
considerations including our ageing population, the allocation of scarce 
health and care resources, and the ability to determine the manner and 
time of one’s death. Given recent US media and policy responses where 
advance care directives were linked to “death panels”; legislation preventing 
US physicians from discussing advance care directives with their patients; 
and the misinterpretation of established law on the validity of advance 
care directives if more than one life is at stake - how should external 
factors influence how we encourage the use of these documents? How 
should individuals be assisted to make decisions for others? And how can 
governments and agencies acknowledge and apply the values that underpin 
advance care directives in a multicultural society?
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is hospital infection prevention and control doctors’ business?

Professor Lyn Gilbert, Associate Professor Ian Kerridge

Centre for Values, Ethics and the Law In Medicine, University of Sydney, 
Medical Foundation Building, 92-94 Parramatta Rd, Camperdown NSW 2006    

Hospitals are dangerous places: patients are crowded together, some admitted 
with infection, others with injuries, illnesses and/or undergoing procedures 
that place them at risk of infection or given drugs that impair their ability to 
resist it. They are cared for by busy, mobile healthcare professionals, who can 
spread potential pathogens on hands or equipment, unless they take appropriate 
precautions, which, although well known and simple, are often neglected. As a 
result, preventable, serious, occasionally fatal healthcare-associated infections 
(HAIs) occur. 

Numerous studies and audits show that doctors, generally, are more likely to 
neglect these precautions than nurses, but no-one has satisfactorily explained 
why or what to do about it. It is important because, although doctors have fewer 
patient contacts than nurses, they see more individual patients and so have 
more opportunities to spread microbes from one to another; they perform most 
invasive procedures, prescribe antibiotics and occupy influential positions in 
hospital communities. 

Numerous measures have been proposed to persuade or compel clinicians 
to conform: strong leadership, champions, audit and feed-back, educative 
campaigns, disciplinary measures and fines or non-reimbursement for HAIs 
may improve overall performance, but none has consistently narrowed the 
behavioural gap between doctors and nurses. 

Possible reasons for doctors’ relatively poor compliance with infection prevention 
measures – hand hygiene, aseptic technique, isolation precautions, appropriate 
antibiotic prescribing – include: beliefs that HAIs are rare and/or unavoidable in 
highly vulnerable patients; that infection prevention is a nursing responsibility, 
unnecessary and ineffective; and that it does not fit the “medical model” of 
patient management - diagnosis, investigation, treatment. Administrative tasks 
imposed by management, like recording infection rates or procedural audits, are 
time-consuming and interfere with the doctors’ autonomy. 

Sustained improvement in doctors’ attitudes and behaviour will require 
better understanding of deep-seated cultural, professional, behavioural 
and psychological factors that determine differences within and between 
professional groups. 
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disproportionate harm to women in cases of surgical implant 
failure: Why does it happen and what can be done?

Dr Katrina Hutchison1, Professor Wendy Rogers2

1  Centre for Agency Values and Ethics, Macquarie University 
katrina.hutchison@mq.edu.au 

2 Centre for Agency Values and Ethics, Macquarie University

Women have been disproportionately harmed by surgical implant failures 
in three recent high profile cases.  The Poly Implant Prosthese (PIP) breast 
implant scandal involved the use of non-medical grade silicon in breast 
implants, with negative outcomes for some implant recipients; the Johnson 
and Johnson Ethicon transvaginal mesh scandal involved a mesh product 
being used to treat pelvic organ prolapse in women without specific testing 
for this application; and finally, the DePuy articular surface replacements 
(ASR) hip scandal involved a particular model of metal-on-metal hip implant 
with an unusually high failure rate, leading to heavy metal poisoning and 
other harms in some implant recipients. The failure rate of metal-on-metal 
hips in women is approximately double that in men.

In this paper we investigate the gendered dimensions of these failures. We 
explore potential reasons for these failures in women and compare them 
with what is known about gender bias in pharmaceutical research. Potential 
causes of higher rates of harms to women from surgical devices include: 
systematic biases in health research and device regulation such as lack of 
testing of devices on women in any research trials; gendered norms about 
the human body at play in models for biomechanical testing of surgical 
implants; and discounting of anatomical differences between men and 
women by researchers, regulators or clinicians. Gendered norms leading to 
higher rates of use of prostheses and devices in women (for example breast 
and other cosmetic surgical implants) may also be a cause of increased 
harms to women. We discuss these possibilities and canvas potential 
measures to increase the quality of information offered to women making 
decisions about using surgically implanted devices.
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sweating the small stuff – detail in multi-disciplinary 
communication about cadaveric organ transplantation facilitates 
ethical decision-making

Miss Harriet Etheredge, Professor Claire Penn, Dr Jennifer Watermeyer

 Health Communication Research Unit, University of the Witwatersrand, 
Johannesburg, South Africa

Cadaveric organ transplantation is unique in that, for a transplant to take 
place, a large amount of multi-disciplinary communication is required within 
a limited time frame - depending on the ischemic time of donor organs.  The 
consequences of a break-down in this communication can be disastrous, 
and include loss of the donor organ.  Given time limitations, effective 
interprofessional communication facilitates ethical transplant practice, by 
avoiding delays which potentially compromise patient outcomes and are in 
neither the best interests of the donor family nor the potential recipient.

As part of the author’s PhD research, semi-structured, in-depth interviews 
were undertaken with 35 transplant professionals in Johannesburg, South 
Africa, as well as one focus group with transplant coordinators.  Data was 
transcribed and analysed using thematic analysis techniques.

Participants felt strongly that, under significant time pressure, it was 
still vitally important to communicate detail, as this served to avoid 
misunderstandings amongst the team and disappointment amongst 
potential recipients.  Lack of detail hindered the process of decision-making 
regarding the transplant, and resulted in confusion which in some cases 
directly affected recipient outcomes.  A lack of understanding about the 
urgency of transplant amongst some healthcare professionals also appeared 
to hold back transplant communication.  Donor teams found this situation 
particularly complex, as much of their transplant activity took place in 
unfamiliar hospitals, where they did not have an established network of 
pro-transplant healthcare staff to assist.  It was suggested that staff were 
sometimes unwilling to perform transplant-related duties timorously and 
unwilling to provide detailed and useful reports of their clinical findings.
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It is recommended that multi-disciplinary transplant teams evaluate the 
detail in their communications, and consider making use of a communication 
algorithm to augment this process, hence facilitating more effective 
interprofessional communication, in the best interests of recipient and donor 
family.

Parental virtue revisited: towards an account of the flourishing 
of the family

Dr Rosalind McDougall

Melbourne School of Population and Global Health, University of Melbourne. 
Level 4, 207 Bouverie St, University of Melbourne VIC 3070.  
rmcdo@unimelb.edu.au 
Children’s Bioethics Centre, Royal Children’s Hospital. 

The use of virtue ethics concepts enables us to think differently about the 
actions of parents and prospective parents, capturing a richer range of 
ethical considerations than purely consequentialist analysis.  In this paper, I 
revisit the concept of parental virtue that I proposed previously and suggest 
a significant revision.  I claim that the telos of parenting is not the flourishing 
of the child, but rather the flourishing of the family.  I put forward a possible 
account of the concept of the flourishing of the family and suggest that this 
revision is both useful in addressing several critiques that have been made of 
my position, and inherently more plausible than accounts focused exclusively 
on the flourishing of the child.  
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conceptualizing risk in the context of research ethics workshop

Dr David Hunter, Associate Professor of Medical Ethics

Flinders University, School of Medicine, Bedford Park Campus, Adelaide, 
5042, david.hunter@flinders.edu.au  

 The National Statement offers advice and guidance on the conceptual 
dimensions of risk and risk assessment in research (Chapter 2.1) but is 
non-determinative in terms of the procedures to be used to identify the level 
of risk in a project. This workshop aims to develop a conceptual map of the 
issues involved in assessing the level of risk in research by beginning to 
address the following questions:

1. How do we understand risk, harm and the boundaries between harm, 
discomfort, inconvenience and no harm at all? Are these categories 
robust, do they neglect additive/synergistic harms?

2. How should we make an assessment based on both the likelihood of the 
risk (prevalence) and the weight of the consequences that may flow from 
it (magnitude). The National Statement appears focuses on magnitude, is 
it right to do so? How should we decide when the probability is unknown? 

3.  What kinds of risks should ethics committees consider 

 •  Should we look just at new risks introduced by the research, or 
risks involved in the activities in the research that might be present 
anyway, or indirect risks that occur because of the vulnerabilities of 
the person participating in the research? 

 •  Are there forms of risks we ought to weigh more heavily than 
others? 

 •  Does it matter who bears the risk or how the risk is spread?

 •  Does focusing on ‘risk’ lead us to neglect other ethical concerns 
such as consent or respect for persons?

 •  Can ethics committees refuse to allow participants to choose to 
expose themselves to risks of harm or should committees respect 
the choices of participants to accept such risks?  
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How should we decide? A south African transplant surgeon’s tale

Dr Elmi Muller 

This paper will answer the question ‘How should we decide’ with reference 
to the pioneering HIV positive to positive kidney transplants that I performed 
at Groote Schuur Hospital in Cape Town in 2008 and since. If we understand 
the question ‘How?’ to have epistemological and methodological import, the 
word ‘should’ to indicate an ethical imperative modality, the pronoun ‘we’ to 
imply a collective of subjects and the verb ‘decide’ to proffer the possibility 
of intervention, I will rephrase the question as follows: What did I think and 
do as a subject to intervene in a specific context that demanded and ethical 
response?

The first part of the paper will describe the notions of ‘intervention’, 
context’ and ‘ethical response’ as abstract philosophical concepts. It will 
do so by referring to Alain Badiou’s extended essay ‘Ethics: An essay on 
the understanding of evil’, in which he refers, during the course of his 
argument, to medical decision taking. The second part of the paper will offer 
the history of the HIV positive to positive transplant programme in Cape 
Town as a narrative of empirical decisions and epistemological explication. 
Finally, I will bring Badiou’s concepts of what he considers ‘a truth process’ 
into conversation with my specific experiences in the HIV positive kidney 
transplant programme at Groote Schuur Hospital, thus providing greater 
focus and more complex understandings of the question: How should we 
decide?
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How do doctors understand “futility”?

Professor Ben White,1 Professor Lindy Willmott1,  
Emeritus Professor Cindy Gallois2, Professor Malcolm Parker3,  
Dr Sarah Winch3, Professor Nicholas Graves4, Ms Nicole Shepherd1, Ms 
Eliana Close1

1  Australian Centre for Health Law Research, Queensland University of 
Technology, Australia, bp.white@qut.edu.au   

2 School of Psychology, The University of Queensland, Australia 
3 School of Medicine, The University of Queensland, Australia
4 School of Public Health, Queensland University of Technology, Australia 

There has been extensive debate over some decades about what the term 
“futility” means and how assessments of futility should be made. But there 
has been very little empirical work on how doctors actually describe and 
operationalise this concept in practice.  

This paper reports on preliminary results of Stage 2 of an ARC funded 
study entitled “Futile treatment at the end of life: Legal, policy, sociological 
and economic perspectives”.  This stage of the project involved 96 semi-
structured interviews with doctors from a range of specialties in three 
Queensland public tertiary hospitals. The interviews explored how doctors 
understood the term “futility” and used it in the clinical setting at the end 
of life for adult patients. Also considered were the processes reported for 
“diagnosing futility” and when providing treatment, which is otherwise 
regarded as futile, might still be seen as justifiable.

Preliminary findings include that despite concerns about the term, the 
concept of “futility” was used in clinical decision-making.  At the heart of 
futility was lack of benefit to the patient, but there was variability as to what 
constituted “benefit” and how this was determined by different doctors in 
different settings. This research raises questions about how and by whom 
decisions are reached that treatment at the end of life is no longer worth 
providing.
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Why doctors provide futile treatment: A complex mix of 
institutional, clinical and patient-related drivers

Professor Lindy Willmott1, Professor Ben White1, Emeritus Professor 
Cindy Gallois2, Professor Malcolm Parker3, Professor Nicholas Graves4, 
Dr Sarah Winch3, Ms Nicole Shepherd1, Ms Eliana Close1

1  Australian Centre for Health Law Research, Faculty of Law, Queensland 
University of Technology , PO Box 2434, Brisbane QLD 4001 

2  School of Psychology, The University of Queensland, 288 Herston Road, 
Herston Brisbane QLD 4066 

3  School of Medicine, The University of Queensland, 288 Herston Road, 
Herston Brisbane QLD 4066

4  School of Public Health, Queensland University of Technology, PO Box 2434, 
Brisbane QLD 4001 

Much ink has been spilt over recent decades in an attempt to reach consensus 
on what we mean by the term “futile treatment”.  Whatever that term means, 
most agree that, at times, doctors provide treatment that they believe to be 
futile.  There is also broad agreement that providing futile treatment can cause 
harm: harm to the patient by inflicting treatment that will not provide overall 
benefit; harm to family and friends who witness the provision of treatment that 
is not helping and can have significant bad side effects; health professionals 
who can be distressed by administering treatment that is not good for the 
patient; and the community at large through spending funds which could be 
more effectively used elsewhere.  But to effectively address these harms, we 
need to know more about why doctors, at times, provide futile treatment.

Empirical research undertaken in three Queensland public tertiary hospitals 
provides some insight into why this occurs. This presentation reports on 
the results of 96 semi-structured interviews with doctors from a range of 
specialties. Findings reveal that the drivers of futile treatment fall into one of 
three categories: patient-related factors (including family or patient request 
for treatment and lack of information about patient wishes); clinician-related 
factors (including the fact that doctors are trained to treat and tend to look at 
a particular organ or system of a patient rather than the patient as a whole); 
and institutional factors (including increased specialisation and the difficulty at 
a tertiary hospital in stopping treatment once it has started).    These findings 
have implications for how medical practice at the end of life can be improved.
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regulatory perspectives of clinical innovation with cellular 
therapies: research or practice?

Dr Tamra Lysaght, BSc(Biotechnology),BBus, Ph.D

Senior Research Fellow, Asia Research Institute
469A Tower Block #9-16, Bukit Timah Road
National University of Singapore, Singapore 259770
Email: tlysaght@nus.edu.sg

Clinical innovation is an ambiguous category that sits in a grey area between 
research and practice. While definitions are often unclear and imprecise, 
if not unproblematic, there is a general assumption that clinical innovation 
represents new therapeutic approaches that have not been established as 
the standard of care and may be introduced into clinical settings outside the 
context of clinical trials before evidence of their safety and efficacy has been 
established. This conceptualisation situates clinical innovation outside the 
regulatory paradigm of research and within the scope of clinical governance. 
However, it is unclear what standards of evidence should apply before novel 
therapeutics are introduced into clinical settings, who should oversee the 
collection, validation and dissemination of this evidence, and when, if ever, 
an innovation should be tested in formal clinical trials. 

This paper focuses on regulatory mechanisms that oversee the innovative 
use of cellular therapies, where human cells or cell-based products are 
prescribed for medical conditions outside the context of clinical trials. 
Specifically, I describe the general regulatory approach that has been 
adopted in several countries, including the United States, Japan, Singapore, 
South Korea and Australia, along with the guidelines of two international 
organisations that offer different perspectives on when clinicians may 
innovate with stem cells and who should oversee this process. I argue that 
two competing practices are in play; one that prioritises the authority of 
science in determining when and how cellular innovations are introduced 
into clinical settings, while the other preferences the expertise of medical 
professionals. I suggest that the problem that regulators face in overseeing 
the innovative use of cellular therapies, or any novel therapeutic, is 
reconciling the governance of two practices that are driven by fundamentally 
different imperatives. 
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the medical methods exclusion – reconsidering medical ethics 
and patents in nineteenth century britain

Dr Catherine Kelly1, Dr Robert Burrell2

1 University of Western Australia 
2 University of Sheffield / University of Western Australia

The medical methods exclusion from patent protection (MME) is generally 
said to originate with the decision of the Solicitor General, Sir Stanley 
Buckmaster in Re C& W’s Application in 1914. In that case Buckmaster stated 
that the medical profession was opposed to the patenting of discoveries 
intended to alleviate human suffering, but also claimed that in reaching 
his decision he had excluded consideration of the profession’s views from 
his mind. The judgement has been questioned in subsequent cases but 
has proved enormously powerful and is still reflected in the law of most 
jurisdictions including the European Patent Convention. The only definite 
exception is Australia where C&W was overturned in 1992.

This paper interrogates Buckmaster’s claim that in 1914 there was a 
generally accepted ethical position opposed to the patenting of medical 
discoveries. We will argue that the failure of the medical profession to 
establish a culture or practice of patenting methods in the century prior to 
C&W was more strongly influenced by other factors, and that the ethical 
position of the profession was unsettled. This will be demonstrated by an 
examination of the available evidence for or against widely held ethical 
views, the day to day practice of medical practitioners, and the financial 
imperatives under which the profession laboured. The absence of a clear 
and settled ethical position in the medical profession will be contrasted 
with a more demonstrable feature of medicine during this period, its public 
nature. Finally the absence of an opposition to patenting will be shown by 
illuminating the parallel systems in which medical practitioners participated 
to seek pecuniary reward for their inventions.
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creating innovative informed consent materials: How hard  
can it be?

Dr Rebekah McWhirter1, Dr Lisa Eckstein2

1  Menzies Research Institute Tasmania, University of Tasmania, Hobart  
TAS 7000 

2 Faculty of Law, University of Tasmania, Hobart TAS 7000

When potential participants are deciding whether to join a research study 
or not, their decision relies heavily on the information provided by the 
researchers in the consent materials. Typically, these materials consist of 
an information sheet and a consent form, even though written documents 
are likely to be ineffective for many participants. Moreover, there is good 
evidence to suggest that consent materials are continuing to grow in 
length and complexity, further limiting their efficacy. In recognition of this 
concern, the National Statement explicitly encourages researchers to present 
information in ways appropriate to each participant and allows for consent 
to be expressed in non-written formats. With a range of technologies widely 
available, some studies are developing informed consent materials that 
address some of the deficiencies of traditional methods, by making use 
of multimedia and interactive aids. We discuss the development of one 
example, an iPad app for consenting four different participant groups, each 
with distinct linguistic and cultural needs. In doing so, we explore the costs 
and technical skills involved, as well as the advantages and difficulties 
encountered, to identify practical hurdles limiting the uptake of these 
technologies. We suggest ways in which researchers and institutions could 
contribute to improvements in the standard of informed consent materials in 
Australia.
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informed consent - How robust is the process? A survey of 
resident medical Officers (rmO) in new Zealand

Dr Alastair Macdonald1, Dr Curtis Walker2, Dr Ravi Mistry3

1  CCDHB, Wellington Hospital, Wellington 6021, New Zealand,  

alastair.macdonald@ccdhb.org.nz
2  CCDHB, Wellington, Hospital, Wellington 6021,  New Zealand,  

curtis.walker@ccdhb.org.nz
3  CCDHB, Wellington, Hospital, Wellington 6021,   New Zealand,  

ravi.mistry@ccdhb.org.nz

The Code of Rights for patients was introduced for all NZ health consumers 
by Health and Disability Act 1994.  By law, all providers must comply with 
these rights when seeing or treating patients. Rights 5-7 specifically relate 
to informed consent (IC) and require that effective communication has 
occurred, the patient is fully informed and the patient’s right to accept or 
reject treatment options is upheld.  

For the IC process to be legal, the patient should make a voluntary choice, 
be competent and be given relevant information sufficient to make an 
informed treatment decision. A successful IC process requires that the 
provider frames the discussion in the context of what a reasonable patient 
in that patient’s circumstances would find material in order to make an 
informed choice about a proposed treatment.

Adverse effects on the quality of the IC process sometimes arise when 
RMOs are involved in gaining consent. RMOs may find themselves in a 
position of compromise because they do not have the requisite skills 
or experience to obtain IC. Furthermore, issues of professional power 
imbalance may compromise the IC process when it is inappropriately 
delegated to them. In the event that the IC process is found to be wanting, 
this has the potential to have adverse effects not only patients, but also 
adverse career consequences for these RMOs. 

The process of gaining IC is such an important part of modern medicine 
that it is essential that the process should be carried out in optimal 
circumstances.  A successful program of ensuring that these doctors acquire 
the skills is essential for the maintenance of trust by the general public. 

As a result of these concerns, a nationwide survey of RMOs was undertaken.  
The results indicate that the process of IC may not be sufficiently robust to 
meet statutory requirements. 
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tough cases in paediatric clinical ethics

Associate Professor Lynn Gillam, Asociate Professor Clare Delany*,  
Dr Merle Spriggs, Dr Rosalind McDougall

The aim of this session is to discuss some of the challenging cases 
which we have encountered in our clinical ethics consultation service at 
RCH Melbourne.  We will highlight three key areas of ethical complexity 
in paediatrics: (1) parents disagreeing with medically recommended 
management for their child;  (2) involvement of adolescents in decision-
making, especially refusal of treatment by adolescents; and (3) managing 
children who resist medical treatment to which their parents have 
consented.  For each of these areas, we will present a de-identified but 
detailed and realistic case.  We will invite discussion about the ethical 
considerations which arise from the cases and also about the process of 
clinical ethics case consultation. Some of the ethical ideas that will be 
addressed in the course of the discussion include: 

 • parental zone of discretion

• putting informed consent and shared decision-making into practice

• the value of being heard, participation in decision-making

• the value of assessing task-related competence in adolescence

• ethically justifiable coercion of children 

• distinguishing resistance from refusal in older children

This session will be suitable for people interested in clinical ethics and case 
analysis. Prior experience or knowledge of clinical ethics or paediatrics is 
not required. It will be led by the clinical ethics team from the Children’s 
Bioethics Centre at the Royal Children’s Hospital Melbourne, which recently 
received the international  Hans Joachim Schwager award for clinical ethics 
case consultation. 
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the perfect womb: How ectogenesis could enhance control over 
fetal characteristics

Mrs Evie Kendal

Monash University. PO Box 8045, Monash University LPO, Clayton, Victoria, 
3168, Australia. Evie.Kendal@monash.edu 

This paper will argue that potential persons (future children) have no 
interests to counter those of existing persons (intending parents) who wish 
to use future reproductive biotechnologies like ectogenesis to control fetal 
characteristics. Such control may include selective implantation of embryos 
of a desired gender, deliberate choice of genetic traits, or maintenance of an 
ideal incubation environment to avoid fetal damage. Objections on the basis 
of disability and sex discrimination as well as concerns regarding eugenics 
will be addressed. The paper will conclude that none of these objections 
are compelling grounds to prevent the development and use of ectogenesis 
technologies for the purpose of achieving specific reproductive goals, 
particularly when compared to current practices in pre-implantation genetic 
diagnosis and selective abortion on the grounds of undesired traits. As 
such, when deciding whether to support ectogenesis research, the enduring 
interests of parents must be the primary consideration, with societal 
concerns regarding potential misuse the only valid secondary consideration. 
This is due to the fact that from the perspective of the future child existence 
must always be preferable to non-existence, irrespective of which selected 
traits that existence entails.  

morally justifiable parental licensing in the ivf context

Dr Ryan Tonkens

Centre for Human Bioethics, Monash University, E675 Menzies (Building 11), 
Wellington Rd., Clayton, VIC 3800, Australia 

Current legislation in Victoria requires that all people seeking clinical 
assistance in reproduction provide a criminal background check, at their 
own expense, prior to being eligible to receive treatment. Here I argue that 
this practice is morally justifiable, as long as certain conditions are met—
conditions which current policy in Victoria does not meet.
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Justification for such a parental licensing scheme cannot rest on the idea 
that (a) the state is justified because they are covering the costs of treatment, 
nor (b) because such people must involve others in their reproductive 
lives. These reasons are unfair and discriminatory. Nor can this policy be 
founded on the idea that licensing is practically feasible in the context of 
IVF (whereas, by contrast, it is deeply impractical in the context of ‘natural’ 
reproduction).

While (e.g.) convicted paedophiles that do not require assistance in 
reproduction can have children if they so desire, all good prospective parents 
will cringe at this prospect. Indeed, good parents welcome acts that do 
greatly promote the wellbeing of their children, and which are not unduly 
harmful, discriminatory, or costly. Ensuring that prospective IVF patients are 
not convicted abusers of children is a clear example of such an act, if the 
following conditions are met:  

(1) the state (or clinic) covers the cost of the criminal background check;

(2) such information is acquired in a timely manner by the clinic, so that 
treatment is not unduly delayed;

(3) flagged convictions are limited to cases of mistreating children (e.g. 
physical or sexual abuse of minors); and

(4) there is an effective, fair and transparent avenue for patients to 
appeal clinic decisions, which includes an opportunity to demonstrate 
rehabilitation.



page

87

friday 3rd O
ctober 

c
oncurrent session - fox lecture theatre - 15 r

eproduction
We know women want non-invasive Prenatal testing (niPt). but 
how should they consent to it?

Dr Ainsley J. Newson

Centre for Values, Ethics and the Law in Medicine, Level 1 Medical 
Foundation Building, 92-4 Parramatta Road, The University of Sydney, 
Camperdown NSW 2006, ainsley.newson@sydney.edu.au 

Non-invasive prenatal testing (NIPT) offers pregnant women the prospect 
of near-definitive information about a range of genetic conditions without 
posing a risk to the pregnancy. Unsurprisingly, this test is being welcomed by 
pregnant women and NIPT is now routinely being raised and used in the care 
of pregnant women in Australia. However we also know that the nuances 
between screening and diagnostic tests are not always understood by test 
recipients. Nor are aspects like positive predictive values, false positive 
or false negative results – arguably vital to appropriate consent to testing. 
Ethical concepts of informed consent and the related psychological concept 
of informed choice are coming under increasing pressure. This presentation 
will discuss whether standard models of informed consent or informed 
choice are ethically suitable to emerging methods of prenatal testing such 
as non-invasive prenatal testing (NIPT). A theoretical ethical analysis of 
concepts of informed consent and informed choice will be presented and 
applied to NIPT. A model of consent will be put forward that incorporates a 
pragmatically focused, defensible “communicative transaction” as the basis 
for deciding about testing, as opposed to full informational completeness; 
an unattainable standard in the reality of clinical practice. The analysis will 
then be extended to determine how we might respond to complex emerging 
technologies such as aneuploidy testing or the use of whole genome or 
exome (expressed genome) sequencing in NIPT.
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new uses for rejected theories: moral status and the ethical 
‘worth’ of children

Associate Professor Henry Kilham1,2, Associate Professor Ian Kerridge3

1 Centre for Values, Ethics and the Law in Medicine, University of Sydney.
2 Children’s Hospital Westmead, Sydney
3 Royal North Shore Hospital, Sydney.

Children are said to be our (society’s) future. But at the same time, they are 
abused, abandoned and neglected and, in many parts of the world, suffer 
mortality and morbidity far in excess of adults. It is reasonable, therefore, for 
us to ask how much they really ‘matter’?

Tischler’s Avoirdupois Theorum of Moral Deservitude (1927) has received 
little attention within moral philosophy and bioethics. While his theoretical 
construction of moral worth appears to be fatally flawed, these flaws appear 
to have ‘real world’ and clinical resonance.  It is possible, therefore, that 
the theory is made all the more valuable via its defects. We propose that 
Tischler’s Theorum provide a valuable basis for examining the moral status 
of the human organism at different ages and stages of life and a starting 
point for discussions about the ontological significance of human beings at 
different stages of development.   
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dialysis in the setting of dementia?  How should we decide?

Professor Katrina A. Bramstedt, PhD

Bond University School of Medicine, University Drive, QLD 4229;  
txbioethics@yahoo.com 

With the aid of an anonymized case, this session will explore the ethical 
appropriateness of dialysis in patients with dementia.  The dialysis 
“business” is booming with centres expanding world-wide.  But who are 
‘good’ candidates for dialysis? What is the goal of this technology?  What goals 
do doctors, patients and families have?  Utility and futility—how do these fit into 
the ‘appropriateness’ equation?  From the lens of medical ethics, this session 
tackles the over-arching question, How do we decide, reflecting on needs, 
wants, and the goals of medicine.  Foundational to this reflection is the 
guidance that dialysis should be analysed in a frame similar to other forms 
of artificial life support (mechanical ventilation, tube feeding and hydration, 
ventricular assist support), including addressing matters of time-limited 
trials, Do-Not-Escalate Orders, and Comfort Care.

Access to dialysis after refusing renal transplantation:  the 
south African situation

Miss Harriet Etheredge1, Dr Graham Paget2

Health Communication Research Unit, University of the Witwatersrand, 
Johannesburg.  harriet.etheredge@wits.ac.za. 
Department of Internal Medicine, University of the Witwatersrand, 
Johannesburg.

Resource constraints in South Africa compel policy makers to curtail the 
provision of some healthcare services. This article examines one such 
Policy: A patient who is dialysed in the state sector may not refuse renal 
transplantation when a kidney becomes available. Refusal of transplantation 
can lead to exclusion from the dialysis programme. 

This Policy is legally acceptable as related to Constitutional stipulations and 
precedent in South Africa. Evaluating the ethical merits of the Policy, and 
exploring the ethical dilemma it poses, proves a more complex task. 
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We look at the actions of healthcare professionals as constrained by the 
Policy, and consider the implications for autonomy and shared decision 
making.  We consider the factors which constitute the autonomous patient, 
and frameworks for a more nuanced understanding of autonomy which 
could facilitate shared decision-making in these complex cases.  From a 
framework of long-term best interests, we argue that in these circumstances 
directing patient decision-making (pressurising a patient to undergo renal 
transplantation) is not necessarily unethical or unacceptably paternalistic. 

We then scrutinise the policy itself through several different ethical 
‘lenses’, paying specific attention to the principles of social justice, which is 
compelling in the South African framework.  Here, we argue that bioethics 
does not provide a definitive answer as to the moral merit of the Policy, 
however it can be considered just in the South African context. 

We conclude by examining a potential pitfall of the Policy: Unwilling 
transplant recipients may not comply with immunosuppressive medication, 
which raises questions for policies based on resource management.

How do i ask someone that?: the ethical issues associated with 
conducting research on a sensitive topic 

Dr Beatriz Cuesta-Briand1, Dr Natalie Wray2, Professor Neil Boudville3

1  The University of Western Australia, 35 Stirling Highway, Crawley WA 6009, 
beatriz.cuesta-briand@uwa.edu.au

2  The University of Western Australia, 35 Stirling Highway, Crawley WA 6009, 
natalie.wray@telethonkids.org.au

3  Sir Charles Gairdner Hospital, Hospital Avenue, Nedlands WA 6009, neil.
boudville@uwa.edu.au

The incidence of end stage renal disease (ESRD) is increasing in Australia. 
Living kidney donation (LKD) is one way that ESRD can be managed. LKD 
is a relatively safe procedure for suitable donors, has positive outcomes 
for the donor and an excellent survival rate for the recipient. Despite this, 
the number of LKDs has decreased in the last few years, and anecdotal 
evidence suggests that some patients with ESRD in Australia have no family 
members inquiring about LKD. Only a limited number of quantitative studies 
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have explored the potential barriers to LKD perceived by close relatives; 
qualitative studies exploring attitudes towards LKD have been limited to the 
exploration of participants’ reactions to hypothetical scenarios. We wanted to 
take one step further and investigate the reasons why some people may be 
unwilling to donate in a real-life situation. We wanted to design a research 
study that could answer the questions: Why won’t close family members 
inquire about LKD? What are the barriers to coming forward as a potential 
donor? These questions are worth investigating, but they are fraught with 
ethical dilemmas: How could we explore participants’ perspectives without 
making them feel judged, coerced or guilty for not having come forward as 
potential living kidney donors? Would such a study be approved by an HREC? 
Would the study attract funding? Ultimately, how could we elicit the data 
we were looking for without violating the NHMRC National Statement? And 
would the benefits justify the risks? This paper explores the ethical issues 
associated with conducting qualitative research on a sensitive topic and how 
we attempted to mitigate these issues when writing our research proposal. 
We hope that this paper will generate discussion and assist us to continue to 
develop our research design and further our research. 

the use and misuse of titmuss in the organ market debate

Mr Julian Koplin

Monash University Centre for Human Bioethics, Clayton VIC 3800,  
julian.koplin@gmail.com

Richard Titmuss’ The Gift Relationship, a seminal work on blood donation, 
advanced a number of influential arguments against paying blood 
donors. Some of these arguments have also been raised in connection 
to the moral permissibility of organ markets. I will discuss whether they 
have any relevance to the organ market debate, with particular focus on 
Titmuss’ central argument against commercialising the blood supply: that 
blood donation plays an important role in fostering and sustaining social 
integration and altruistic attitudes, while “the commercialis[ation] of blood 
and donor relationships represses the expression of altruism [and] erodes 
the sense of community…” (Titmuss, 1997, p. 314). My presentation has 
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two key purposes: to help us decide whether this argument is applicable 
to the context of kidney transplantation, and to explore what role (if any) 
it should play in guiding policy decisions on organ markets. I defend the 
application of Titmuss’ argument against three objections: firstly, that 
Titmuss’ work is guided by an underlying moral commitment to individual 
freedom and therefore supports markets in organs, and secondly, that the 
value Titmuss places on altruism ultimately supports establishing a market 
in order to increase the scope for virtuous activities. I argue that both of 
these arguments misconstrue elements of Titmuss’ work. A third objection 
appears more promising: In Titmuss’ view, blood donation fosters social 
solidarity because donors give to strangers, yet as there is no substantial 
practice of non-directed ‘good Samaritan’ kidney donation, Titmuss’ 
concerns do not appear to apply to this latter context. I respond by arguing 
that while kidney donation may not foster social solidarity, organ markets 
may nonetheless undermine it. Finally, I defend the idea that this conclusion 
should play a significant (but not decisive) role when deciding if regulated 
organ markets are ethically acceptable.
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Quality improvement collaboratives at the interface between 
policy and practice in advance care planning and end of life care

Dr Craig Sinclair 

Rural Clinical School of Western Australia, University of Western Australia

Recent years have seen growing interest in advance care planning (ACP), 
as a means of privileging patient and family voices in medical decision 
making. In Australia, legislation supports ACP, and clinical trials have 
demonstrated the effectiveness of facilitated ACP.1 However there is a gap 
between legislation, research evidence and practical implementation of ACP 
in real world settings.  Clinicians report significant barriers in initiating ACP 
discussions, and systemic barriers (e.g. lack of a central registry) make it 
difficult to translate ACP into clinical decision making that is concordant 
with patient wishes.  Our research program, based in a rural community in 
south-western Australia, has followed a conventional method of gauging 
community needs, auditing clinical practice, identifying clinician barriers, 
and building alliances, prior to implementing a pragmatic randomized 
controlled trial of ACP among patients with severe respiratory disease.  The 
innovative aspect of the trial is the concurrent use of Quality Improvement 
(QI) methods in diverse healthcare settings, to develop the systems that will 
enable ACP to translate into higher levels of concordance between preferred 
and actual care.  Quality improvement methods are a type of action research, 
engaging consumers and frontline clinical staff to identify system issues, and 
then trialling, evaluating and embedding those changes that are found to be 
successful.  It is an ethical imperative for researchers and policy makers to 
translate research findings into sustainable programs that can be practically 
implemented. Quality Improvement methods have potential in the translation 
of research evidence into clinical practice.    

The author would like to acknowledge the partnering organizations and the 
project team: Prof. Kirsten Auret (Rural Clinical School of Western Australia, 
University of Western Australia), Prof. Anne Wilkinson (Edith Cowan University), 
Jill Thomas (Rural Clinical School of Western Australia, University of Western 
Australia), Dr Fraser Brims (Sir Charles Gairdner Hospital), Kim Greeve 
(Western Australian Cancer & Palliative Care Network), Dr Audrey Koay (Office 
of the Chief Medical Officer), Assoc. Prof. Sharon Evans (Rural Clinical School of 
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Western Australia, University of Western Australia), Siobhan Dormer (Sir Charles 
Gairdner Hospital), Fiona Williamson (Rural Clinical School of Western Australia, 
University of Western Australia), Dot Price (District Health Advisory Committee, 
Western Australian Country Health Service) 

Planning for the end: expanding models of advance health care 
decision-making for an ageing population

Associate Professor Meredith Blake, Professor Robyn Carroll

Australian jurisdictions have traditionally engaged with advance health care 
planning through statutory mechanisms, mostly associated with existing 
guardianship regimes. These models are based around the value of personal 
autonomy, and have emphasised the need for the person to be of a high level 
of competency when executing advance health care treatment decisions. 

This paper argues that the fact of an ageing population, one which is likely 
to be increasingly catered for through institutional aged care, places the 
provision of health care treatment in an environment which produces a need 
for flexibility in advance health care decision-making. Older persons place 
unique demands upon decision-making models as individuals may feature 
across a wide spectrum of competency. In addition, the decisions made at 
this stage often relate to the ending of life, and are therefore particularly 
significant, and ones which evidence suggests individuals want to share with 
close relatives and friends.  Taking as its’ particular focus the entry point into 
aged care facilities, this paper uses case studies to illustrate the different 
ways in which advance care decisions can be made in the absence of a valid 
advance care directive. It recognises that advance health care treatment 
decisions potentially engage relatives, carers and health care professionals 
in the decision-making process in a way which the ‘autonomy ideal’ of 
individual-centric advance health care directives does not. Whilst this 
paper does not seek to diminish the importance of individual advance care 
directives as a vehicle for advance health care planning, it is suggested that 
the ageing population requires mechanisms better able to accommodate 
the participation of others in the decision-making process. It argues that a 
preferred model is one which uses mediation and consultation and which is 
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underpinned by ethical guidance specifically designed for institutional policy 
development in this area. The paper will outline the historical development 
of advance health care planning and suggest that the attachment to personal 
autonomy needs to loosen, in the case of aged care health decision-making, 
to reflect the ‘capacity spectrum’ and the inevitable focus on the ending-of-
life. 

How do new Zealand coroners decide whether to make 
preventive recommendations? 

Dr Jennifer Moore

Senior Research Fellow & Acting Director, Legal Issues Centre, Faculty of 
Law, University of Otago, PO Box 56, Dunedin 9054, New Zealand, jennifer.
moore@otago.ac.nz  

Given the public profile of New Zealand (NZ) Coroners, it is surprising that 
there has been limited empirical research about Coroners’ decision making. 
NZ Coroners are lawyers appointed as judicial officers. They can make 
recommendations that may reduce the chances of the occurrence of similar 
deaths in the future. NZ families believe and hope that Coroners’ findings 
and recommendations can save lives. 

In the early 2000s, NZ’s coronial jurisdiction was overhauled. The Coroners 
Act 2006 was introduced. Most years in NZ there are approximately 1,334 
inquests which result in 212 recommendations.

What is the nature of coronial recommendations? How do Coroners identify 
preventable deaths and decide whether to make recommendations? How 
do the organisations that receive the recommendations decide whether to 
implement them? 

This presentation explores these questions by analysing the findings from 
NZ’s first empirical study of Coroners’ recommendations. The project 
is mixed methodology: legal, qualitative and quantitative. Coroners’ 
recommendations from 1 July 2007-30 June 2012 are analysed alongside 102 
interviews with Coroners, organisations that receive recommendations and 
interested parties.  
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The research evidence will also be used to discuss the NZ Government’s 
recent review of the coronial jurisdiction. In June and October 2013, NZ’s 
Courts Minister announced proposed changes to the coronial system. The 
Government expects to introduce a Bill in 2014 to implement the proposals. 
Any such law reform must be evidence based. The Minister’s review 
acknowledges the importance of the Coroners’ preventive function, but will 
the proposed changes enable NZ’s coronial law to achieve its full preventive 
potential? 

the ethics of persuasion, inducement, coercion and nudging in 
physiotherapy practice

Associate Professor Clare Delany1 ,2, Dr Lynley Anderson3

1 The Royal Children’s Hospital Children’s Bioethics Centre
2 The School of Health Sciences, The University of Melbourne 
3 Division of Health Sciences, The University of Otago.

Physiotherapists are tasked with getting people moving following surgery, 
injury or illness. Improving mobility is considered to be of benefit to the 
individual, leading to improvements in independence and reduction of costs 
by freeing up hospital beds. It is anticipated that most people will also want 
to get moving again and so the interests of the patient and the work of the 
physiotherapist commonly align. When a patient shares a physiotherapist’s 
values about movement and other therapeutic or well being goals, then a 
physiotherapist needs only to formulate the clinical information accurately 
and to communicate clearly to the patient. However, in everyday clinical 
practice, this ideal of shared values and clinical goals  is not always the 
reality.  Patients may not understand the clinical imperatives to move more 
or differently, or they may be fearful or be concerned about pain. They may 
understand the value but not see it as a personal priority. They may be 
concerned with other aspects of their health or life in general. 

This means physiotherapuetic aims or timeframes of recovery may 
differ between the patient and the physiotherapist. In these cases, the 
physiotherapist will sometimes resort to a range of strategies that 
might include encouraging, cajoling, persuading, nudging, manipulating, 
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threatening and possibly coercing a patient in order to get them moving. 
Using case examples from physiotherapy practice, we define and distinguish 
between this spectrum of treatment pressures. Some of these techniques 
are more ethically acceptable than others.   We consider when different 
treatment pressures a physiotherapist might take in mobilising reluctant 
patients are ethically acceptable and when and why they fall below the 
ethically acceptable line.   
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Whose responsibility? the challenge of regulating innovative 
surgical procedures

Dr Katrina Hutchison1, Professor Tony Eyers2, Dr Bernadette Richards3, 
Professor Colin Thomson4

1  Centre for Agency Vales and Ethics, Macquarie University, katrina.
hutchison@mq.edu.au 

2 Australian School of Advanced Medicine, Macquarie University
3 Law School, University of Adelaide
4  Graduate School of Medicine, Faculty of Science, Medicine and Health, 

University of Wollongong 

In this workshop we will explore the challenges of regulating surgical 
innovation from a range of perspectives, and seek to identify concrete 
strategies for supporting decision making around the introduction of 
innovative surgical procedures.

The introduction of a new surgical procedure – including those associated 
with new instruments or implants – lies on the edge of a number of 
overlapping regulatory mechanisms.  These include:

– Scope of practice which delineates the extent of individual practitioners’ 
clinical practice within an organisation 

– Credentialing of health professionals which relates to their likely 
competence based upon qualifications and experience

– Professional liability insurance which requires health professionals to 
operate within their competence

– Device regulation by bodies such as the TGA tasked with assessing the 
safety of new health care products

– Institutional policies about new procedures, which govern changes to 
procedures offered at a hospital

– Mortality and morbidity reporting mechanisms in surgery

– Professional ethics 

– Professional standards

– Common law considerations of appropriate treatment

– Human research ethics review and approval processes
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However, since none of these mechanisms are focused specifically on 
oversight of innovative procedures, these can “fall through the gaps” leading 
to potentially unsafe practice.

Ensuring safe innovation is only one side of the challenge. It is also important 
to ensure that regulatory mechanisms support innovation – innovation brings 
about many improvements in treatment and care.

In this workshop we will:

1. Present findings from qualitative research with surgeons, hospital 
managers and operating theatre nurses.  (Hutchison)

2. Reflect on the operation of existing regulatory practices from the 
surgeon’s perspective  (Eyers)

3. Consider the multi-layers of regulation surrounding surgical innovation 
and demonstrate that regulation can encourage and support responsible 
innovation. (Richards)

4. Describe some professional and institutional mechanisms that accord 
with some theories of responsive and smart regulation. (Thomson)
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Who decides what is ‘ethical’ food and how? new approaches for 
engaging the public in food policy

Professor Rachel A. Ankeny1, Dr Heather J. Bray2

1  Professor, School of History & Politics, University of Adelaide, Napier 
Building, Adelaide 5005 SA, rachel.ankeny@adelaide.edu.au 

2  ARC Research Fellow, School of History & Politics, University of Adelaide, 
Napier Building, Adelaide 5005 SA, heather.bray@adelaide.edu.au 

Food is essential to living a ‘good life,’ and hence is a critical part of our 
overall view of bioethics. Particularly in the developed world including 
Australia, there is increasing awareness that our food choices are more 
complex than a response to an empty stomach. Many consumers are seeking 
out products that help to fulfil various moral values which they hold, such 
as behaving in ways that minimize harm to others (via fair trade or animal-
friendly products) or to the environment (via ‘green,’ organic, or sustainable 
choices). But far less attention has been paid to how these decisions are 
made and who is actually deciding. Even people attempting to eat ‘ethically’ 
feel that they have inadequate information about the products that are 
available, such as the origins of various goods, the production methods 
used and their moral implications, and whether there have been adverse 
impacts on the producers or the environment in the production/distribution 
processes. Hence many consumers are frustrated when attempting to make 
good or ‘ethical’ choices about the foodstuffs to be consumed by them and 
their families. Based on recent qualitative research, we explore what kinds 
of decisions are made and how, and the limitations to the degree to which 
these decisions can actually be informed under current regulatory structures 
in Australia. We illustrate our finding that Australians lack a shared language 
for exploring the issues associated with food ethics, and argue that this 
gap must be remedied in order to allow more active public engagement in 
debates associated with food policy.
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regulating e-cigarettes: Which way for Australia?

Professor Roger Magnusson

Sydney Law School, Sydney NSW 2006.

A young white male drags on a post-coital cigarette.  Beside him, lying 
passively on her back with her mouth partly open is an obese woman with 
dyed blonde hair.  “No regrets” says the ad. “With no odor and no ash, blu 
allows you to enjoy your habit anywhere…”

E-cigarettes and recreational forms of nicotine (other than in smoking 
products) cannot be lawfully sold in Australia.  Despite this, e-cigarette 
retailers are testing this legislation and engaging in a game of brinkmanship 
with health departments.  E-cigarettes have been framed by advocates as 
a “healthier alternative” and a “ray of hope” for “desperate smokers” who 
are unable to quit but who need a regular source of nicotine.  E-cigarettes 
are now sold in pharmacies in Britain, while in the United States – as 
illustrated by the ad above – they are heavily advertised and popular amongst 
adolescents.

In this paper I will review ethical and legal considerations in the regulation of 
e-cigarettes in Australia.  E-cigarettes have not been evaluated for safety and 
quality by the Therapeutic Good Administration, nor the FDA; nor have they 
been approved as stop-smoking aids in either country.  I am deeply sceptical 
about the capacity for e-cigarettes to become part of the solution to tobacco-
related disease except under a very complex set of conditions.

Assuming, however, that switching to e-cigarettes could reduce an individual 
smoker’s risk of disease, it does not follow that permitting retail sale of new 
forms of recreational nicotine is either ethical, nor that it will best protect 
the public’s health overall.  The public health ethics of e-cigarette policy 
have been ignored by bioethicists, while the public health consequences of 
e-cigarettes remain a matter of debate among public health advocates.
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A case study of taiwan’s vaccination plan during the H1n1 
influenza in 2009- focusing on enhancement of health 
communication and transparency in a legal framework

Professor Wan-Tsui Chiang

Assistant Professor, Institute of Technology Law, National Chiao Tung 
University , Taiwan, No.1001, University Road, Hsinchu City 300 -10, Taiwan, 
wantsuichiang@gmail.com.

During March to April 2009, many cases (most of them are young and healthy 
young people) were confirmed as influenza with some unrecognized virus 
in Mexico and California. Soon, scientists found it was origin from animal 
and can be transmitted within human and named as H1N1. Soon, WHO 
and individual nations triggered emergent response to H1N1 Influenza, 
so as Taiwan. Under such huge time and public health pressure, Taiwan’s 
public health authority might not make such plan perfectly, no matter in 
the aspects of scientific or communication with public. On the other hand, 
the public might be too nervous and irrational toward the public health 
authority under such an epidemic emergency and unclear situation. After 
the epidemic, much criticism was raised from various perspectives and 
disciplines. For example, during the epidemic, Taiwan’s public health 
authority acquired vaccines both by purchasing from foreign pharmaceutical 
company and sponsoring local one to produce them. The sponsorship and 
local- produced vaccines bring much misunderstanding from the public, 
including safety issues and priority of vaccination.

This paper plans to examine Taiwan’s response to H1N1 influenza during 
2009-2010 in terms of vaccination plan from gridlines and recommendations 
provided by authoritative sources, such as WHO and Institute of Medicine. 
The preliminary result of this research is that many issues were due to the 
lack of communication and transparency about the public health policy to 
the public. As a legal research project, the primary goal of this paper is to 
explore how to enhance communication and transparency of the vaccination 
policy to the public though a legal framework. (This paper will be a final 
report of an ELSI research project for new vaccine’s development sponsored 
by the Ministry of Science and Technology in Taiwan).
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exploring a duty to encourage innovative treatment

Associate Professor Bernadette Richards

Adelaide Law School, The University of Adelaide, SA, 5005

On the 27th July 2006 Bethany Bowen died during an elective laparoscopic 
splenectomy. It was later determined that the cause of death was the 
unauthorised use of a surgical instrument approved for gynaecological use 
but without any supporting research or approval for paediatric use.  She 
died as a result of misguided and misinformed surgical innovation.  When 
innovation fails and patients suffer significant harm questions are raised 
about the appropriateness of such innovation and there are public calls 
for safeguards.  The media is filled with demands of legal intervention to 
make sure that tragedies such as this never happen again.  Minds quickly 
turn to ways to control innovation and protect patients, implicit in many 
recommendations is a view that innovation is bad and causes harm.  
However, this is not the case. There is a role to be played by the law in the 
process of introducing new medical and surgical procedures but care must 
be taken to avoid the temptation to introduce policy that stifles innovation, 
such a policy would be against the broad public interest in a functioning 
healthcare system.

 As explained by Lord Diplock in the seminal decision of Sidaway v Board 
of Governors of the Bethlehem Royal Hospital & the Maudsley Hospital & Ors 
[1985] 1 All ER 643: 

“Those members of the public who seek medical or surgical aid would be 
badly served by the adoption of any legal principle that would confine the 
doctor to some long-established, well-tried method of treatment only, 
although its past record of success might be small, if he wanted to be 
confident that he would not run the risk of being held liable in negligence 
simply because he tried some more modern treatment, and by some 
unavoidable mischance it failed to heal but did some harm to the patient. 
This would encourage “defensive medicine” with a vengeance”

This paper will explore the appropriate parameters of surgical innovation 
and assert that the law must not stifle innovation, rather it must encourage 
and support responsible innovation.  It will demonstrate that it is consistent 



page

104

fr
id

ay
 3

rd
 O

ct
ob

er
 

c
on

cu
rr

en
t s

es
si

on
 -

 A
rt

s 
le

ct
ur

e 
r

oo
m

 4
 -

 1
9 

in
no

va
ti

on
with the medical duty of care to identify  a duty to encourage medical 
advancement, to ensure that we look to the future and seek improved 
medical  care.  Central to this discussion will be the application of the 
Macquarie Surgical Innovation Checklist which will help hospitals to meet 
the appropriate standard of care in balancing individual patient interests 
in receipt of appropriate treatment and the broader public interest in a 
functioning healthcare system. 

considerations of justice and the integration of novel 
biotechnologies into clinical practice

Mrs Jayne Hewitt BN LLB LLM PhD Candidate

Griffith University, Gold Coast Campus. Griffith University QLD 4222. 
j.hewitt@griffith.edu.au 

Advances in biotechnology have changed the way that healthcare in the 
21st century is delivered. It is likely that continuing genetic and genomic 
research will see further change in the not too distant future. Examining 
the translation of this research into improved clinical outcomes, it is 
pertinent to consider how the integration of novel biotechnologies aligns with 
contemporary understandings of justice in healthcare. 

Justice is a complex notion. Theories that articulate expectations of a 
just society describe a number of different concepts.  For many years the 
principle of utility as a measure of justice was absolute. This was later 
supplanted by varying versions of the social contract that were primarily 
concerned with the ways in which wealth, resources and positions in society 
were distributed. More recently, a capability based understanding of justice, 
that relies on assessing an ability to live lives that are valued has emerged.  

Differing notions of justice also permeate understandings of justice in 
healthcare. This is reflected in the varying outcomes (normal opportunity 
range, equal opportunities for welfare and the capability to be healthy) 
that are used as a basis for justice assessments. Notwithstanding these 
variations, ‘health’ emerges as a foundational concept in each of these 
theories. Although highly contested, ‘health’ influences expectations 
regarding access to healthcare; a ‘healthy’ person requiring a minimum of 
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healthcare compared to someone who is unhealthy or suffering ill-health. 
Knowledge of the human genome can potentially influence perceptions of 
‘health’ and consequently understandings of justice in healthcare.

My presentation examines how the notions of health in the post genomics 
era are incorporated into contemporary theories of justice in healthcare and 
subsequently inform just health-care decisions. 

When are surgical innovation decisions ethically acceptable?

Professor Colin Thomson 

Graduate School of Medicine, University of Wollongong

For more than a century, the profession of surgery has developed and 
improved its skills and techniques in ways that, for the most part, have 
improved the efficacy and efficiency of surgical interventions with resulting 
improvement patient outcomes.

Surgery has always depended on innovation for this progress. In some 
instances, Some innovations, despite early promise, have proved to be 
neither effective nor beneficial for patients and have been promptly 
discarded. In other and more serious examples, innovations have caused 
patients more harm than good.  The ASR metal-on-metal hip replacement 
was a recent example.

The characteristics of the practice of surgery have made it difficult, but not 
impossible, for such innovations to be treated as research and subjected 
to a process of independent ethical review and approval.  However, human 
research ethics guidelines, such as the Australian National Statement on 
Ethical Conduct in Human Research, regard innovation as a practice that 
does not, of itself, require ethical review and lease to individual clinical 
discretion the determination of whether innovation is treatment or research:

innovations in clinical practice

Innovations in clinical practice and complementary medicine include new 
diagnostic or therapeutic methods that aims to improve health outcomes but 
have not yet been fully assessed for safety and/or efficacy. The spectrum of 
innovations may range widely from minor variations or extensions of existing 
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methods, to new indications, through to completely novel technologies. 
Where a proposed intervention is innovative and/or experimental, this should 
always be made clear to those who might be subject to it.

Whether a change in an individual’s investigation or treatment is simply an 
innovation or actually constitutes clinical research is generally a matter 
for the responsible clinician’s judgement, guided by institutional policies. 
Systematic evaluation of an innovation is research and requires ethical 
review.

This presentation examines the questions of whether:

• such treatment of innovation as pre-research meets acceptable ethical 
standards,

• reliance on the exercise of individual professional ethical obligations 
offers sufficient protection to patients, and

• the conduct of research in the form of clinical trials of surgical 
innovations can be conducted in a way that conforms to the relevant 
ethical standards for the conduct of human research.

This work was supported by the Australian Research Council under Grant 
LP110200217.
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Human rights protection for people with mental illness: the 
evolution and future of mental health laws in china

Professor Shiguo Liu 

Professor of School of Law, Fudan University, China; Director of the 
Research Centre for Health & Medical Law, Fudan University, China; 
Vice-president of the China Civil Law Society.  

Postal Address:  2005, Songhu Road, School of Law, Fudan University, 
Shanghai, People’s Republic of China. Postal code: 200438.  Email Address:  
lsg1108@126.com

The mental health laws of China have made significant progress in the 
latest three decades. Since the General Principles of the Civil Law established 
guardianship and agent ad litem for people with mental illness in 1986, 
remarkable efforts have been made to improve human rights protection for 
people with mental illness, including the promulgation of the Law on the 
Protection of Disabled Persons, the establishment of China Disabled Persons 
Federation (CDPF), the introduction of the employment policies for disabled 
people, and the arrangements for funding mental health hospitals.  In 
2012, after thirty years of debate and regulation, the Mental Health Law was 
approved by the Standing Committee of the National People’s Congress, and 
then took effect in May 2013. The new Mental Health Law aims at providing 
comprehensive protection for mentally ill people. It provides for the right of 
mentally ill people to self-determination, the right to decide whether he will 
undergo a medical treatment, the right to decide whether he will receive 
a capacity test, the right to decide hospital admission and discharge, and 
the right to be supported by government. However, the legislation of these 
rights alone is not enough to improve human rights protection for mentally 
ill people in China. Based on the empirical analysis of the first lawsuit under 
the Mental Health Law, the article argues that the rights legislation should 
be extended to include the right to survive. It is suggested that the following 
issues should be taken into account in the future legislative developments: 
(1) livelihood security after hospital discharge, (2) government-sponsored 
employment after hospital discharge, and (3) government financial support 
for mental health services. 
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How are we to assess decision-making capacity in psychiatric 
illness?

Dr Christopher James Ryan1, Mrs Sascha Callaghan2, Dr Carmelle Peisah3

1  Centre for Values, Ethics and the Law in Medicine, University of Sydney, 
NSW, 2006, christopher.ryan@sydney.edu.au

2  Centre for Values, Ethics and the Law in Medicine, University of Sydney, 
NSW, 2006, sascha.callaghan@sydney.edu.au

3 University of Sydney and Capacity Australia, NSW 2006

Recent reforms in Australian mental health legislation have required clinicians 
and mental health tribunal members to determine whether or not a patient 
with mental illness has the capacity to refuse treatment before deciding if 
involuntary treatment can be initiated or authorised. Though assessment of 
decision-making capacity is a familiar concept in general medicine, psychiatric 
clinicians are generally unfamiliar with how this is undertaken in relation to 
decisions regarding mental health treatment – particularly how one is to judge 
whether the person can use and weigh the information material to the decision.

Drawing on concepts familiar to clinicians regarding the assessment of 
delusions, this paper provides practical advice on assessing this use and 
weigh arm of the decision-making task. We review the notion this ability 
might be congruent with an ability to rationally or logically manipulate 
information, and introduce “intersubjective validation” as an alternative 
means of assessing the presence or absence of this element.
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Unreasonable refusal of psychiatric treatment: reform of the 
Mental Health Act 1996 (WA)

Associate Professor Sarah Murray1, Dr Tamara Tulich2

1  Associate Professor, Faculty of Law, University of Western Australia, M253, 
35 Stirling Highway, Crawley, WA 6009 

2  Assistant Professor, Faculty of Law, University of Western Australia, M253, 
35 Stirling Highway, Crawley, WA 6009

One of the recommendations coming out of the 2003 Holman review of 
the Mental Health Act 1996 (WA) was that a person could be placed on 
an involuntary treatment order where he or she ‘unreasonably refused 
treatment’. This reform would have aligned the Mental Health Act 1996 (WA) 
with like mental health regimes in Queensland and the Northern Territory. 
While initially included in the extensive reforms to the Western Australian 
legislation, in February 2014, the Minister for Mental Health announced 
that the Mental Health Bill 2013 (WA) would proceed without unreasonable 
refusal of treatment as an alternative basis for involuntary treatment. This 
paper traces the history of the criterion of unreasonable refusal, how it might 
operate in practice and assesses the merits of the criterion. The paper has 
broader implications for mental health legislative reform in Australia and for 
how the rights of patients are balanced against therapeutic justifications for 
treatment.
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How should we manage conflicts of interest in biomedicine?

Dr Christopher Mayes1, Dr Wendy Lipworth2,  
Associate Professor Ian Kerridge3, Professor Cameron Stewart4, 
Professor Paul Komesaroff5, Professor Ian Olver6

1  Centre for Values, Ethics and the Law in Medicine, University of Sydney, 
Medical Foundation Bld (K25) NSW 2006, christopher.mayes@sydney.edu.au   

2  Centre for Values, Ethics and the Law in Medicine, University of Sydney 
wendy.lipworth@sydney.edu.au 

3  Centre for Values, Ethics and the Law in Medicine, University of Sydney ian.
kerridge@sydney.edu.au 

4  Sydney Law School, University of Sydney cameron.stewart@sydney.edu.au 
5  Faculty of Medicine, Nursing & Health Sciences. Monash University paul.

komesaroff@monash.edu 
6 Faculty of Medicine at the University of Sydney ian.olver@sydney.edu.au 

Accusations that individuals or organisations have conflicts of interest (COI) 
create tension within professions, and generate critical media attention 
and public debate. Public and professional responses to COI are reinforced 
by concerns that COIs cause harm by distorting research, education, 
policymaking and practice and by undermining public trust in health and 
biomedicine. Frequently, this leads to demands for greater regulation and/or 
transparency of professional activities.

However, the nature of COIs or their likelihood of harm is rarely articulated. 
This is a problem because it leads to resentment and resistance among 
those who think that measures such as regulation or transparency are 
unwarranted. 

We contend that more effort is needed to articulate and discuss what a 
“conflict of interest” is and the nature of the harm it may or may not produce, 
before proposing solutions.

This workshop will focus on conceptual questions relating to COI and their 
putative harms. We will present a real world case of (so-called) COI and ask 
participants to consider: Why is this behavior a “COI”? What is the harm of 
the COI? How is harm to be measured? Where does the burden of proof lie in 
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demonstrating harm? And how should the COI be managed given the various 
ways in which it may (or may not) be harmful. 

Through a case involving The Lancet, a world-renowned researcher and 
social media we will generate a working definition of COI; a taxonomy of 
possible harms caused by COIs and a preliminary framework for addressing 
COIs in health and biomedicine in a more nuanced manner.

In order to continue the conversation, Workshop participants will also be 
invited to contribute to a blog on conflict of interest in health and medicine. 
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c O n c U r r e n t  P r e s e n t e r  b i O g r A P H i e s

SEX, LOVE and STERILISATION: Balancing the rights of reproduction for those 
with decision-making disabilities

dylan desaubin

A graduate of Law (LLB) from Southern Cross University, Dylan Desaubin has 
spent 18 years in the community legal sector in both NSW and WA. Dylan has 
worked as an advocate in the areas of welfare rights, debt, homelessness 
and tenancy. In 2006 Dylan was nominated for the Rona Oakley Award for 
individual achievement at the WA Consumer Protection Awards, through 
collaboration and projects with the East Metropolitan Community Housing 
Association (now Foundation Housing). Dylan has been Executive Officer 
with the Midland Information, Debt & Legal Advocacy Service (MIDLAS), 
and Centre Manager of the Consumer Credit Legal Service (CCLSWA). 
Dylan is currently employed at the Office of the Public Advocate as a Senior 
Investigator Advocate, and is completing his Masters of Forensic Mental 
Health through Griffith University (Qld).

 
Intellectual disability and the right to family life: Equality under the Law

gemma mcgrath*, catherine carroll

Gemma qualified as a lawyer in Queensland, obtaining a Bachelor of Laws 
(Hons) in 1993 and a Master of Laws in 1997.

Gemma is a Director of Panetta McGrath Lawyers, a boutique legal firm 
specialising in the area of health and medical law. She acts for a number of 
medical defence organisations and public and private hospitals, as well as 
several vocational regulation Boards.
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An ethics based framework for deciding whether to mutually recognize prior 
ethical review

A/Prof nikolajs Zeps *, dr mark mcKenna, mrs gorette de Jesus, dr Joseph 
Parkinson

A/Prof Zeps is Head of Research at SJG Subiaco Hospital. He is involved 
in translational cancer research and clinical trials. He was a member of 
the Australian Health Ethics Committee (AHEC) from 2006-2012. He is a 
member of the UWA HREC and the scientific Advisory committee of SJGHC 
HREC.

 

Advocating for a more accountable and connected data monitoring process

dr lisa eckstein

Lisa is a lecturer in the Faculty of Law, University of Tasmania. She 
completed a Doctor of Juridical Science at Georgetown University Law 
Center and a post-doctoral fellowship in the Department of Bioethics at the 
National Institutes of Health. Lisa’s research focuses on the ethical and legal 
implications of genetic and other medical research.  

How should we decide for those who cannot decide for themselves?: The welfare 
principle and the regulation of Assisted Reproductive Technology 

A/Prof sheryl de lacey *, dr Jeanne snelling *

Sheryl de Lacey has a clinical background in Assisted Reproductive 
Technology and has a long involvement in both research and the regulation of 
ART in Australia. Jeanne Snelling recently completed a PhD in New Zealand 
in which she studied the regulation of ART.
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Dys(ability)topia? Conceptual considerations concerning legal capacity and 
supported decision-making

Prof malcolm Parker

Malcolm Parker is Professor of Medical Ethics at UQ, chair of UQ’s Human 
Experimentation Ethical Review Committee, a director of the Postgraduate 
Medical Council of Queensland, member of the Health Committee of the 
Medical Board of Australia (Qld) and president of AABHL. His interests 
include philosophy of medicine, bioethics, medical ethics, health law, and 
medical education.

 

Deciding who gets to decide consent and refusal of treatment

laura fitzgerald

Laura Fitzgerald is a senior lecturer teaching ethics and bioethics in the 
School of Law at the University of Notre Dame in Fremantle.

New issues in informed consent in elective surgery

christopher mcewan

I have practiced for 30 years as a Plastic and Reconstructive Surgeon, however, 
over the last 7 years I have been involved in service improvement activities in 
the provision of elective services for the New Zealand Public Health system. 
This involves clinical leadership, facilitation and strong arm activities.

Pathological choices and conscious choice: A perspective from neuroscience

Prof grant gillett

Grant Gillett is a qualified neurosurgeon and practised until 2006. He is now a 
Professor of Medical Ethics at the Bioethics Centre of the Medical School, and a 
fellow of the Royal society. He is author of The Mind and its Discontents (2009), 
Subjectivity and Being Somebody: human identity and neuroethics. (2008), 
Bioethics in the clinic: Hippocratic reflections (2004) and over 300 articles in 
philosophy, bioethics, the philosophy of psychiatry and neuroscience.
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Dodgy doctors and negligent nurses, or plaintive patients? A longitudinal study of 
litigation against health practitioners

dr Wendy bonython *, bruce Arnold

Wendy Bonython is an Assistant Professor in law at UC. She teaches torts, 
Mental Health Law, and Health and Biotechnology law. Her research 
interests include regulation of the health and biotechnology sectors, 
occupational discipline and privacy, and the interaction between dignity, 
human rights, capacity and reason.

What’s law got to do with it?: Medical negligence, causation and the use of policy

tracey carver

Researching mainly in the area of Torts Law, Tracey has published and 
presented on the law of negligence, including in the areas of health law, 
insurance, and medical negligence and ausation. As a Senior Lecturer at 
QUT, she coordinates the Faculty of Law’s Torts and Consent to Treatment 
and Clinical Negligence units, and is a member of the Australian Centre for 
Health Law Research.

 
Freedom of information and the health sector: rhetoric, reality and the law

Prof ron Paterson*

Ron Paterson is New Zealand Parliamentary Ombudsman and Professor of 
Law at the University of Auckland. He was New Zealand Health and Disability 
Commissioner 2000-2010. His research interests include patients’ rights, 
complaints, healthcare quality, freedom of information in the health sector 
and the regulation of health professions. Ron is co-editor of the textbook 
Medical Law in New Zealand (2006) and author of The Good Doctor: What 
Patients Want (2012).
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The re-emergence of fault in ACC treatment injury in New Zealand

A/Prof Jo manning, Prof ron Paterson*

Ron Paterson is New Zealand Parliamentary Ombudsman and Professor of 
Law at the University of Auckland. He was New Zealand Health and Disability 
Commissioner 2000-2010. His research interests include patients’ rights, 
complaints, healthcare quality, freedom of information in the health sector 
and the regulation of health professions. Ron is co-editor of the textbook 
Medical Law in New Zealand (2006) and author of The Good Doctor: What 
Patients Want (2012).

 
Mining ethics expertise: Teaching ethics by making expert thinking visible

A/Prof clare delany

Clare Delany is Associate Professor at Melbourne University and an ethicist 
at the RCH Children’s Bioethics Centre. At the University, Clare leads a 
program of professional development in physiotherapy clinical education 
and coordinates the postgraduate Masters of Medical Education. At the 
Children’s Bioethics Centre, Clare conducts clinical ethics consultations and 
is involved education and research in paediatric bioethics.

 

Ethical concepts: Providing medical students with a toolkit for clinical ethics

dr simon Walker

Simon is a lecturer at the Bioethics Center, University of Otago. He is 
convener of the 2nd and 3rd year ethics teaching at the University of Otago 
Medical School, and co-convener of the 4th and 5th year teaching. His 
research interests include end-of-life care, philosophy of medicine, suffering, 
and clinical ethics.
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Are you my mentor? Mentoring, role-modelling and the ethics of disclosure in 
medical education

dr Jenny Jones*, A/Prof eleanor milligan

Dr Jenny Jones is the Clinical Ethics Coordinator at Princess Alexandra 
Hospital (Metro South). She is also an Academic Title Holder in the School of 
Medicine, Griffith University.

Ethics training - how do we best go about it?

dr felicity flack, Kate tan*, A/Prof Judith Allen

Kate Tan is currently the Coordinator, Policy and Client Services for the 
Population Health Research Network. Previously in her role as Coordinator, 
Training and Development she coordinated the development of a training 
workshop on ethics and data linkage which has been implemented 
nationally.

 

Pathological choices? Neuroscience meets the right to decide 

Prof grant gillett, sascha callaghan*, dr richard morris, A/Prof dominic 
murphy, dr chris ryan, dr Allan mackay

Grant Gillett is a qualified neurosurgeon and practised until 2006. He is 
now a Professor of Medical Ethics at the Bioethics Centre of the Medical 
School, and a fellow of the Royal society. He is author of The Mind and its 
Discontents (2009), Subjectivity and Being Somebody: human identity and 
neuroethics. (2008), Bioethics in the clinic: Hippocratic reflections (2004) and 
over 300 articles in philosophy, bioethics, the philosophy of psychiatry and 
neuroscience.

Richard Morris is a neuroscientist at the University of New South Wales 
and Brain and Mind Research Institute, University of Sydney.  His research 
interest is in decision-making in addiction and mental illness, and his 
current project concerns prediction-error processing in schizophrenia.  
Prediction-error processing is the mechanism by which people adjust 
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expectations to match experience and the project aims to determine the 
consequences of prediction-error deficits in schizophrenia, and its the 
relationship with symptoms, beliefs and real-world functioning.

Sascha Callaghan is a lawyer and lecturer in mental health law at the 
University of New South Wales and in health law and ethics at the University 
of Sydney.  She has written extensively on autonomy and health-care 
decision-making, and on involuntary treatment for mental illness, and has 
contributed to several legislative reviews, arguing for rights based laws that 
support the autonomy of people with psycho-social disability.

Dominic Murphy is a philosopher with a research focus on philosophy 
of psychiatry and cognitive neuroscience. He has further interests in 
evolutionary theory, the history and philosophy of biology and medicine, 
moral psychology, epistemology and bioethics.  Dominic is currently 
completing a book on self-representation, covering recent work on the self 
in the cognitive neurosciences and social psychology. He is also working 
on delusions, psychopaths and the role of model-building in the inexact 
sciences.

Chris is a psychiatrist based at Westmead Hospital and the University of 
Sydney’s Centre for Values, Ethics and the Law in Medicine. Though his 
work is primarily clinical, he also has a degree in law, and has numerous 
publications in law and mental health.  His research interests decision 
making capacity  in mental illness, involuntary treatment, and the 
intersections between law and psychiatry in the criminal and civil contexts.

Allan McCay is a former lawyer and currently teaches at the University 
of Sydney Foundation Program. He is also a researcher at the Centre for 
Agency, Values and Ethics at Macquarie University. Allan’s research focus is 
on the use of neuroscience evidence in the criminal justice system. His work 
has appeared in an edited collection entitled Free Will in Criminal Law and 
Procedure, and also in the Journals Current Issues in Criminal Justice, and 
the Indigenous Law Bulletin.
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Show me the money: Bioethics, informed consent and pharmaceutical payola

A/Prof bruce Arnold

Bruce Baer Arnold teaches privacy, health and trade practices law. He has 
published widely on privacy and intellectual property law, with citation by the 
ALRC and other bodies.

Counselling of patients about the off-label use of medicines

dr laetitia Hattingh

Dr Laetitia Hattingh specialises in pharmacy practice research and teaching 
with a special interest in pharmacy law and ethics. Before joining academia 
Laetitia worked in various health care settings, including hospital and 
community pharmacy practice, pharmaceutical governance, Divisions of 
General Practice and conducting medication reviews.

 

Direct to the consumer nocebo effects - the ethics of pharma advertising & 
informing

A/Prof david Hunter

David Hunter is an associate professor of medical ethics in the School of 
Medicine at Flinders University - a New Zealander by birth he has taught in New 
Zealand, Northern Ireland and England before coming to live in South Australia.

 

Professional boundaries in rural care settings

dr fiona mcdonald*, dr christy simpson

Fiona McDonald is a Senior Lecturer in the Faculty of Law at QUT and is a 
member of its Health Research Centre. Fiona’s research interests are in 
governance and regulation with a particular focus on health systems, health 
professionals, patient safety and health care quality and rural health.
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Decisions about paediatric hand transplantation: Perspectives of Australian and 
US hand therapists

Prof Katrina bramstedt, nitin mukesh*

Nitin Mukesh is a 3rd year medical student at Bond University. He is President 
of the Medical Students Society of Bond University Surgical Interest Group, 
as well as Corporate Relations Director of Bond University’s Disability 
Association. His research supervisor is Dr Katrina Bramstedt.

 
 
How much should potential benefit to parents factor into surgeons’ decisions 
about paediatric facial surgery?

lauren notini*, A/Prof lynn gillam, dr merle spriggs, Prof tony Penington

Lauren Notini is a final year PhD student at the University of Melbourne. 
Her project investigates the ethical issues surrounding facial surgeries 
performed on children. As part of her project, Lauren conducted interviews 
with surgeons who perform these surgeries to investigate how they make 
decisions in this area.

Infant male circumcision: Good practise or exploitation?

Aileen Odgers

Wife, mother to four sons, grandmother, I have worked extensively in 
education and health in an administrative capacity and have a strong 
background in commerce. 2010 provided an opportunity to attend UC and 
attain my lifelong dream of obtaining an LLB with a view to working in Law. 
However, in consultation with Dr Wilson, I decided to research this topic, 
which I had addressed during my studies, as a Masters thesis.
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Deciding the best way to increase organ donation. Balancing policy, patients, 
staff and obligations

claire gavin

I originally was medically trained and worked as a GP for several years. 
After a class in medical ethics I was hooked! Subsequently I’ve completed 
a diploma in Professional ethics, a BA Hons degree and a Masters thesis. I 
would love to teach ethics and do more research.

 
Understanding and using values to determine the role of law in preventing 
obesity: Findings from a qualitative study

lisa James Kruck

Lisa James Kruck is a PhD Candidate at the Australian Centre for Health 
Law Research, Queensland University of Technology. Her thesis analyses the 
role of values in theories of public health law and ethics, in the context of 
how law can and should function as a tool to prevent obesity.

 
 
Restoring trust: The role of apology in preventing hospital violence in China

nuannuan lin

Ms NuanNuan Lin is a PhD Candidate of School of Law, University of 
Western Sydney. Her research foucuses on comparative health law and tort 
reform in China.

 
The emergence and popularisation of autologous adult stem cell therapies in 
Australia: Therapeutic innovation or regulatory failure?

Alison mclean 
I am currently in my final year of Medicine at University of Sydney.  Prior to 
studying Medicine, I completed a combined BSc(Hons)/LLB(Hons) at UNSW 
in 2009.  I then worked as a Graduate Legal Officer at the Commonwealth 
Attorney-General’s Department and was admitted as a Solicitor in 2010.
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How to decide: Using deliberative democratic methods to incorporate community 
views into health policy and practice

Prof Annette braunack-mayer*, dr vicki Xafis*

Prof Annette Braunack-Mayer is Head of the School of Population Health at 
the University of Adelaide and Professor in Ethics in the Discipline of Public 
Health. Annette’s research activities have extended beyond an emphasis on 
ethics and policy in general practice to public health ethics and policy. Her 
current research focuses on ethics and community engagement in 
community views of law and regulation of obesity prevention, chronic disease 
prevention in Aboriginal communities and vaccination programs and policy.  

Vicki Xafis is currently conducting research in perinatal ethics and childhood 
obesity prevention at the University of Adelaide. Vicki has a background in 
bioethics, linguistics, and teaching. Her research interests include moral 
decision-making frameworks, parental end-of-life decision-making, 
community views on data linkage, the use of regulation and law in obesity 
prevention, and research ethics.

 

Doing clinical ethics the importance of responsive equipoise

dr ben gray

Dr Gray is a GP working 5/10 in a clinic for an underserved population. 
He recently completed an MBHL with a dissertation on how the concept 
of cultural competence affects the practice of bioethics and health 
law. He convenes teaching in professional skills attitudes and ethics to 
undergraduate medical students.
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How should bioethics decide what is morally relevant? On the trap of scientism 
and the need to sharpen old tools

dr christopher mayes

Christopher Mayes is a postdoctoral research fellow at the Centre for Values, 
Ethics and the Law in Medicine (VELiM) at the University of Sydney. He 
works on public health ethics (especially conflicts of interest and lifestyle 
governance) and continental philosophy approaches to bioethics.

Has paternalism really been reframed? A critique of recent advances in the 
ethical debate

dr Jane Wilson

A former paediatric intensive care nurse, Jane graduated from the University 
of Western Australia with a BA in Philosophy and English in 1997. She 
subsequently obtained a Postgraduate Diploma in Medical Ethics and Law 
at Keele University, UK, and progressed to complete her PhD - ‘Paternalism 
Re-examined’ at Keele in 2010.

 

Lay people’s moral reasoning framework when considering consent options for 
hypothetical data linkage scenarios

dr vicki Xafis

Vicki Xafis is currently conducting research in perinatal ethics and childhood 
obesity prevention at the University of Adelaide. Vicki has a background in 
bioethics, linguistics, and teaching. Her research interests include moral 
decision-making frameworks, parental end-of-life decision-making, 
community views on data linkage, the use of regulation and law in obesity 
prevention, and research ethics.
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“But you don’t need a license to parent…” Who decides ART Access When 
reproductive autonomy clashes with child welfare concern?

georgina Hall

Georgina Hall is a PhD candidate at the Melbourne School of Population and 
Global Health, University of Melbourne. Her research area is reproductive 
ethics, and, in particular, the welfare and best interests of future children 
born of assisted reproductive treatment. She is a former journalist and holds 
a Masters of Bioethics.

 
 
 
State intervention in pregnancy: An appropriate response to Foetal Alcohol 
Spectrum Disorder?

emily gordon 

Emily Gordon completed her Bachelor of Laws and Bachelor of Arts at the 
University of Western Australia in 2013, receiving First Class Honours in Law. 
Her paper concerning possible legal responses to Foetal Alcohol Spectrum 
Disorder was submitted as part of the Honours programme.

 
The patient who came in from the cold: Ethical challenges to clinical decision 
making with the introduction of genetic risk predictions from direct-to-consumer 
personal genome testing services

Jacqueline savard *, dr.Julie mooney-somers, dr.Ainsley newson,  
A/Prof ian Kerridge

Jacqueline Savard is a doctoral research at the Centre for Values, Ethics and 
the Law in Medicine within the School of Public Health at the University of 
Sydney. Her research broadly looks at personal genomics, with a focus on 
Australian consumers’ experiences of direct-to-consumer personal genome 
testing services.
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Advance care directives: Not just about the end of life

sandra l bradley*, Kathy Williams, dr Jean e murray

Sandra Bradley, Kathy Williams and Jean Murray have worked collaboratively 
since 2007 on policy, legislation and research on advance directive use and 
decision-making by South Australians. They look forward to exploring your 
values and concerns with external forces that may impede or assist advance 
directive use in Australia or elsewhere.

Is hospital infection prevention and control doctors’ business?

Prof lyn gilbert*, A/Prof ian Kerridge

Lyn Gilbert is an infectious diseases physician with research interests in 
prevention and control of communicable diseases and the ethical aspects 
of infectious disease epidemiology, antimicrobial resistance and infection 
control programs.

Disproportionate harm to women in cases of surgical implant failure: why does 
ithappen and what can be done?

dr Katrina Hutchison*, Prof Wendy rogers

Katrina Hutchison is a postdoctoral researcher at Macquarie University, 
where her research focus is on the ethics of innovative surgery and surgical 
research.
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Sweating the small stuff. Detail in multi-disciplinary communication about 
cadaveric organ transplantation facilitates ethical decision-making

Harriet etheredge*, Prof claire Penn, dr Jennifer Watermeyer

Harriet Etheredge is a South African bio-ethicist and PhD candidate, with a 
specific interest in organ transplantation, particularly within the resource-
constrained South African setting. Her research aims to identify ethical and 
communicative factors which influence the availability of donor organs, and 
implement interventions based on these findings. 
 

 
Parental virtue revisited: Towards an account of the flourishing of the family

dr rosalind mcdougall

Rosalind McDougall is a Research Fellow in Ethics at the University of 
Melbourne and the Royal Children’s Hospital. Her research focuses on 
clinical ethics and ethical issues around parenthood.

Conceptualizing risk in the context of research ethics workshop

A/Prof david Hunter

Associate Professor of Medical Ethics David Hunter is the editor of the 
journal Research Ethics and the Springer book series Research Ethics 
Forum.

 

How do doctors understand “futility”?

Prof ben White*, Prof lindy Willmott, e/Prof cindy gallois,  
Prof malcolm Parker, dr sarah Winch, Prof nicholas graves,  
nicole shepherd, eliana close

Ben White is a Professor in the Faculty of Law at QUT and Director of the 
Australian Centre for Health Law Research. His area of research focus is 
end of life decision-making. He is a co-editor of Health Law in Australia (2nd 
ed, Thomson, 2014) and is undertaking three Australian Research Council 
funded interdisciplinary projects examining various aspects of end of life 
decision-making and advance care planning.
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Why doctors provide futile treatment: A complex mix of institutional, clinical and 
patient-related drivers

Prof lindy Willmott*, Prof ben White, Prof cindy gallois,  
Prof malcolm Parker, Prof nicholas graves, dr sarah Winch,  
nicole shepherd, eliana close

Lindy Willmott is a Professor with the Faculty of Law at the Queensland 
University of Technology and a Director of the Australian Centre for Health 
Law Research at QUT. She researches in the area of health law, particularly 
end-of-life issues and is currently undertaking empirical research funded 
by the ARC and NHMRC. Lindy is also the author of text books in a range of 
areas and is one of the editors of Health Law in Australia.

 

Regulatory perspectives of clinical innovation with cellular therapies: Research 
or practice?

dr tamra lysaght

Tamra Lysaght is a Senior Research Fellow at the Asia Research Institute in 
Singapore. Her research interests broadly focus on the bioethical, regulatory 
and sociopolitical dimensions of translational science and emergent 
biomedical technologies, including stem cell science, genomics and 
reproductive health. She is currently working on the governance of clinical 
innovation with cellular therapies. She has previously held research positions 
at the Centre for Biomedical Ethics at the National University of Singapore 
and completed her Ph.D at the University of Sydney in association with the 
Unit for History and Philosophy of Science and the Centre for Values, Ethics 
and the Law in Medicine.
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The medical methods exclusion reconsidering medical ethics and patents in 
nineteenth century Britain

dr catherine Kelly*, dr robert burrell

After finishing her LLB at the ANU in 1997, Catherine worked at Freehills 
and the Australian Medical Association before undertaking an MSc and DPhil 
in the History of Medicine at the University of Oxford. She joined UWA in 2012. 
She is the author of War and the Militarization of British Army Medicine, 1793-
1830 (Pickering and Chatto, London, 2011)

 
 
Creating innovative informed consent materials: How hard can it be?

dr rebekah mcWhirter*, dr lisa eckstein

Rebekah is a postdoctoral research fellow in genetic epidemiology at both 
the Menzies in Darwin and the Menzies in Hobart. Her work focuses on 
identifying genetic risk factors for disease, especially vulvar cancer, and 
addressing the ethical and legal challenges presented by genetic research. 
 

Informed consent - How robust is the process? A survey of Resident Medical 
Officers (RMO) in New Zealand.

dr Alastair macdonald*, dr curtis Walker, dr ravi mistry

Renal physician, Member and former chair of the clinical ethics advisory 
group in Wellington Hospital. Clinical Ethics Lecturer at Wellington Hospital. 
About to launch a clinical ethics website in New Zealand. Author of report on 
the current state of clinical ethics in New Zealand.
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Tough cases in paediatric clinical ethics 

A/Prof lynn gillam*, A/Prof clare delany*, dr merle spriggs,  
dr rosalind mcdougall

Clare Delany is Associate Professor at Melbourne University and an ethicist 
at the RCH Children’s Bioethics Centre. At the University, Clare leads a 
program of professional development in physiotherapy clinical education 
and coordinates the postgraduate Masters of Medical Education. At the 
Children’s Bioethics Centre, Clare conducts clinical ethics consultations and 
is involved education and research in paediatric bioethics.

The perfect womb: How ectogenesis could enhance control over fetal 
characteristics

evie Kendal

Evie Kendal has worked for Monash University since 2011 holding various 
positions across the faculties of Medicine, Science, Arts, and Business and 
Economics. Her research interests include representations of biotechnology 
in science fiction, legal and ethical issues for end-of-life care, and feminist 
issues in young adult literature and film.

Morally justifiable parental licensing in the IVF context

dr ryan tonkens

Ryan Tonkens is Lecturer in Human Bioethics at the Centre for Human 
Bioethics, Monash University. He received his PhD in Philosophy from York 
University (Toronto) in 2012. His research interests are in applied ethics, 
bioethics, virtue ethics, and philosophy of technology.
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We know women want Non-Invasive Prenatal Testing (NIPT). But how should 
they consent to it?

dr Ainsley newson

Dr Ainsley Newson is Senior Lecturer in Bioethics at the University of Sydney 
and Coordinates the Sydney Bioethics Program. Ainsley works on the ethical 
aspects of human genetics and genomics. She has a PhD in Medical Ethics 
from the University of Melbourne and honours Bachelor degrees in Science 
and Law. 

 
New uses for rejected theories: Moral status and the ethical ‘worth’ of children

A/Prof Henry Kilham*, A/Prof ian Kerridge

Henry Kilham has been a children’s hospital staff specialist for 42 years, 
working variously in general and respiratory medicine, intensive care, clinical 
toxicology, pain management and clinical ethics.

Dialysis in the Setting of dementia? How Should we decide?

Prof Katrina bramstedt

Professor Bramstedt is on staff at Bond University School of Medicine 
in Queensland, Australia where she leads the Health Advocate and 
Professional Theme. She is also a clinical ethicist in private practice. Her 
areas of specialty include ethical issues in organ donation & transplant, and 
composite tissue allografting.
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Access to dialysis after refusing renal transplantation: The South African 
Situation

miss Harriet etheredge*, dr graham Paget

Harriet Etheredge is a South African bio-ethicist and PhD candidate, with a 
specific interest in organ transplantation, particularly within the resource-
constrained South African setting. Her research aims to identify ethical and 
communicative factors which influence the availability of donor organs, and 
implement interventions based on these findings.

How do I ask someone that?: The ethical issues associated with conducting 
research on a sensitive topic

dr beatriz cuesta-briand*, dr natalie Wray, Prof neil boudville

Beatriz is a Research Associate at the Western Australian Centre for Rural 
Health; she is currently involved in an NHMRC study investigating the 
treatment and survival of Indigenous Australians with cancer. Beatriz’ broad 
research interests include organ donation, health inequalities, chronic 
disease and research ethics, and her professional and research work has 
focused on vulnerable populations.

 

The Use and misuse of Titmuss in the organ market debate

Julian Koplin

Julian Koplin is a PhD Candidate at the Monash University Centre for Human 
Bioethics. He has recently published on the topic of organ trafficking and 
the likely harms faced by kidney sellers in regulated and unregulated organ 
markets (forthcoming in the American Journal of Bioethics).
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Quality improvement collaboratives at the interface between policy and practice 
in advance care planning and end of life care

dr craig sinclair

Craig Sinclair is a rural health researcher, based in Albany at the Rural 
Clinical School of WA.  He has a PhD in psychology from UWA, and research 
interests in end-of-life care.  He is currently leading a multi-centre 
randomized controlled trial of advance care planning among patients with 
serious lung disease.

 

Planning for the end: Expanding models of advance health care decision-making 
for an ageing population

A/Prof meredith blake*, Prof robyn carroll*

Assoc Professor Meredith Blake teaches and researches criminal law 
and health law and ethics at the University of Western Australia. She has 
a particular interest in seniors’ law and policy. She is a member of UWA’s 
Human Research Ethics Committee.

Professor Robyn Carroll teaches Family Law, Contract law and Seniors’ 
Law and Policy at the University of Western Australia. She researches in the 
areas of mediation and apologies, and is a sessional member of the State 
Administrative Tribunal. 
 
 
How do New Zealand Coroners decide whether to make preventive 
recommendations?

dr Jennifer moore

Dr Jennifer Moore is a Senior Research Fellow and the Acting Director of 
the Legal Issues Centre, University of Otago. She is a lawyer, health and 
social scientist, with a Melbourne University PhD. Jennifer served as a Legal 
Advisor to the NZ Law Commissioners and was a Health Sciences lecturer. 
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The ethics of persuasion, inducement, coercion and nudging in physiotherapy 
practice

A/Prof clare delany*, dr lynley Anderson

Clare Delany is Associate Professor at Melbourne University and an ethicist 
at the RCH Children’s Bioethics Centre. At the University, Clare leads a 
program of professional development in physiotherapy clinical education 
and coordinates the postgraduate Masters of Medical Education. At the 
Children’s Bioethics Centre, Clare conducts clinical ethics consultations and 
is involved education and research in paediatric bioethics. 
 

Whose responsibility? The challenge of regulating innovative surgical procedures

dr Katrina Hutchison*, Prof tony eyers, dr bernadette richards*, 
 Prof colin thomson*

Katrina Hutchison is a postdoctoral researcher at Macquarie University, 
where her research focus is on the ethics of innovative surgery and surgical 
research.

Bernadette has worked at the University of Adelaide for a number of years 
and her research focus is in the area of tort law in general with a specific 
focus on medical law and ethics. Her current research focus sits at the nexus 
of ethics and the law in the context of medical treatment, with a particular 
emphasis on consent to medical treatment. Bernadette is currently a CI 
on an Australian Research Council Linkage Grant: ‘On the Cutting edge: 
promoting best practice in surgical innovation’  and is considering aspects of 
regulation and consent to innovative surgery.

Colin is Professor of Law and Academic Leader for Health Law and Ethics, 
Graduate School of Medicine, University of Wollongong.  He has been 
member, and chair, of several research ethics committees and of the 
Australian Health Ethics Committee (1998-2002 & 2006-2009), and NHMRC 
working parties on the National Statement 1998-9 & 2004-7.
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Who decides what is ‘ethical’ food and how? New approaches for engaging the 
public in food policy

Prof rachel Ankeny*, dr Heather bray

Prof Rachel Ankeny is an interdisciplinary teacher and scholar whose areas 
of expertise cross three fields: history/philosophy of science, bioethics and 
science policy, and food studies. This paper combines two of her research 
areas, and is based on research performed under an ARC Discovery Project 
grant. 
 
 
Regulating E-cigarettes: Which way for Australia? 

Prof roger magnusson

Roger Magnusson is Professor of Health Law & Governance at Sydney Law 
School, University of Sydney.  His research interests are in health law and 
policy, but particularly public health law and governance, and the role of law 
and governance in health development.  

 
 
A case study of Taiwan’s vaccination plan during the H1N1 Influenza in 2009- 
focusing on enhancement of health communication and transparency in a legal 
framework

Prof Wan-tsui chiang

Assistant Professor in Institute of Technology Law, National Chiao Tung 
(Taiwan) University. S.J.D, Indiana University - Maurer School of Law, USA. 
Member of Institutional Review Board, E-Da Hospital, Kaohsiung. Licensed 
Attorney-of-law in Taiwan. University of Washington - School of Law, Seattle, 
USA. Master of Arts, Taipei Medical University - Graduate Institute of Medical 
Sciences, Taipei City, Taiwan. Bachelor of Science in Law, National Taiwan 
University. 
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Exploring a duty to encourage innovative treatment

A/Prof bernadette richards

Bernadette has worked at the University of Adelaide for a number of years 
and her research focus is in the area of tort law in general with a specific 
focus on medical law and ethics. Her current research focus sits at the nexus 
of ethics and the law in the context of medical treatment, with a particular 
emphasis on consent to medical treatment. Bernadette is currently a CI 
on an Australian Research Council Linkage Grant: ‘On the Cutting edge: 
promoting best practice in surgical innovation’ and is considering aspects of 
regulation and consent to innovative surgery.

 
 
Considerations of justice and the integration of novel biotechnologies into clinical 
practice

Jayne Hewitt

Jayne Hewitt is a lecturer in the School of Nursing and Midwifery at Griffith 
University and a currently PhD Candidate with the Griffith Law School. 
Her research looks at the integration of novel biotechnologies into clinical 
practice.

 
 
When are surgical innovation decisions ethically acceptable?

Prof colin thomson*

Colin is Professor of Law and Academic Leader for Health Law and Ethics, 
Graduate School of Medicine, University of Wollongong. He has been 
member, and chair, of several research ethics committees and of the 
Australian Health Ethics Committee (1998-2002 & 2006-2009), and NHMRC 
working parties on the National Statement 1998-9 & 2004-7. 
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Human rights protection for people with mental illness: The evolution and future 
of mental health laws in China

Prof shiguo liu

Dr. Shiguo Liu is a professor in Law and the Director of the Research Centre 
for Health & Medical Law in the School of Law at the Fudan University, 
China. He is also the vice-president of the China Civil Law Society. He 
participated in the drafting of health laws and civil laws in China.

 
 
How are we to assess decision-making capacity in psychiatric illness?

dr christopher ryan*, sascha callaghan, dr carmelle Peisah

Dr Ryan is the Director of Consultation-Liaison Psychiatry at Sydney’s 
Westmead Hospital and an Honorary Associate of the Centre for Values, 
Ethics and the Law in Medicine, where he is the Program Director of the 
Mental Health and Psychiatry stream. Though his work is primarily clinical, 
he maintains an active research programme, with numerous publications 
covering areas such areas as delirium, body integrity identity disorder, 
deliberate self-harm, risk categorisation, patient-therapist sexual contact, 
mental health legislation, advance directives, physician-assisted dying and 
euthanasia.

 
Unreasonable refusal of psychiatric treatment: Reform of the Mental Health Act 
1996 (WA)

A/Prof sarah murray*, dr tamara tulich

Dr Murray teaches and researches in the areas of Public Law and legal 
institutional change. She was awarded Monash University’s Mollie Holman 
Doctoral Medal for Law and has recently published, The Remaking of the 
Courts: Less-Adversarial Practice & the Constitutional Role of the Judiciary in 
Australia (Federation Press, 2014). 
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How should we manage conflicts of interest in biomedicine?

dr christopher mayes*, dr Wendy lipworth*, A/Prof ian Kerridge,  
Prof cameron stewart, Prof Paul Komesaroff, Prof ian Olver

Christopher Mayes is a postdoctoral research fellow at the Centre for Values, 
Ethics and the Law in Medicine (VELiM) at the University of Sydney. He 
works on public health ethics (especially conflicts of interest and lifestyle 
governance) and continental philosophy approaches to bioethics.

Wendy Lipworth is a bioethicist and health social scientist. She completed 
her medical degree at UNSW in 1999, and moved into academia in 2002. She 
has since completed a MSc by research (Sydney University) on biobanking 
ethics; a PhD (Sydney University) on the ethics of journal peer review; and a 
Postdoctoral Fellowship at UNSW on pharmaceutical policy. She is currently 
a Senior Research Fellow and NHMRC Career Development Fellow at the 
Centre for Values, Ethics and the Law in Medicine.
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Allan Sonia Macquarie University NSW
Allen Judith University of Western Australia WA
Allsop Steve Curtin University WA
Anderson Michael Joondalup Health Campus WA
Ankeny Rachel University of Adelaide SA
Arnold Bruce University of Canberra ACT
Astill-Smith Victoria MDA National WA
Baxi Siddhartha Bellberry Limited SA
Berry Karen Hunter New England Local Health District NSW
Blake Meredith University of Western Australia WA
Bonython Wendy University of Canberra ACT
Bradley Sandra Flinders University SA
Bramstedt Katrina Bond University QLD
Braunack-Mayer Annette University of Adelaide SA
Callaghan Sascha University of Sydney NSW
Carroll Robyn University of Western Australia WA
Carver Tracey Queensland University of Technology QLD
Chiang Wan-Tsui National Chiao Tung University TAIWAN
Child Felicity State Administrative Tribunal WA
Crawford Catherine Perth Children’s Court WA
Cuesta-Briand Beatriz University of Western Australia WA
Daube Mike Curtin University WA
de Lacey Sheryl Flinders University SA
Deacon Jane MDA National WA
Delany Clare Royal Children’s Hospital VIC
Desaubin Dylan Office of the Public Advocate WA
Dimmitt Simon St John of God Health Care WA
Donnelly Roy Justice Health & Forensic Mental  
  Health Network NSW
Douglas Charles University of Newcastle NSW
Eckstein Lisa University of Tasmania TAS
Edelman James Supreme Court of Western Australia WA
Etheredge Harriet University of the Witwatersrand GAUTENG
Fabri Anne Marie Northern Health VIC
Fitzgerald Laura University of Notre Dame Australia WA
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Flack Felicity Telethon Institute for Child Health  
  Research WA
Gavin Claire University of Auckland AUCKLAND
Gilbert Lyn Centre for Values, Ethics and the Law in  
  Medicine, University of Sydney NSW
Gill Simon Bellberry Limited SA
Gillam Lynn University of Melbourne & Royal  
  Children’s Hospital Melbourne VIC
Gillett Sue PMH Ethics Committee WA
Gillett Grant University of Otago OTAGO
Goodridge Bonnie Concept Fertility Centre WA
Gordon Lise General Practice WA
Gordon Emily University of Western Australia WA
Gray Ben Otago University Wellington WELLINGTON
Hall Georgina Melbourne School of  
  Population and Global Health VIC
Hamilton Ilana University of Western Australia and   
  Hollywood Hospital WA
Hankey Helen  WA
Harry Janet MDA National WA
Hattingh H Laetitia Curtin University WA
Hewitt Jayne Griffith University QLD
Honeybul Stephen Sir Charles Gairdner Hospital WA
Hood Dell Waikato District Health Board WAIKATO
Hunter David Flinders University SA
Hutchison Katrina Macquarie University NSW
Jansen Melanie Royal Children’s Hospital QLD
Jones Jenny Princess Alexandra Hospital QLD
Kelly Catherine University of Western Australia WA
Kendal Evie Monash University VIC
Keogh Colin St John of God Murdoch Hospital WA
Kerridge Ian University of Sydney NSW
Kilham Henry The Children’s Hospital at Westmead NSW
King Samantha Medical Protection Society AUCKLAND
Koplin Julian Monash University VIC
Kruck Lisa Australian Centre for Health  
  Law Research, QUT QLD
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Lawson Gillian Office of the Public Advocate WA
Leitao Suze Speech Pathology Australia VIC
Levy Neil Florey Neuroscience Institute  
  - University of Melbourne VIC
Lin Nuannuan University of Western Sydney NSW
Lipworth Wendy Centre for Values, Ethics and the Law in  
  Medicine, University of Sydney NSW
Lister Karla Office of Population Health  
  Genomics (WA Health) WA
Liu Shiguo Fudan University SHANGHAI
Lysaght Tamra Asia Research Institute SINGAPORE
Macdonald Alastair CCDHB Wellington Hospital WELLINGTON
Magnusson Roger Sydney Law School NSW
Mansveld Jack State Administrative Tribunal WA
Marshall Carina University of Western Australia WA
Mayes Christopher Centre for Values, Ethics and the  
  Law in Medicine, University of Sydney NSW
McDonald Fiona Australian Centre for Health Law  
  Research, QUT QLD
McDougall Rosalind University of Melbourne VIC
McEwan Christopher Ministry of Health Electives WAIKATO
McGrath Gemma Panetta McGrath Lawyers WA
McLean Alison University of Sydney NSW
McLeod Monique Hunter New England Local  
  Health District NSW
McSherry Bernadette Melbourne Social Equity Institute VIC
McWhirter Rebekah University of Tasmania TAS
Melville Andrew Peter MacCallum Cancer Centre VIC
Menon Puja MDA National WA
Metternick-Jones Selina Office of Population Health  
  Genomics (WA Health) WA
Miller Mary WA Country Health Services WA
Monterosso Leanne St John of God Murdoch Hospital WA
Moore Jennifer University of Otago DUNEDIN
Morris Richard Brain & Mind Research Institute NSW
Mukesh Nitin Bond University Student QLD
Muller Elmi Groote Schuur Hospital SOUTH AFRICA
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Murphy Dominic University of Sydney NSW
Murray Sarah University of Western Australia WA
Newson Ainsley University of Sydney NSW
Norman Sandra Secca WA
Notini Lauren Melbourne School of Population  
  and Global Health VIC
O’Callaghan Jenny Women’s and Newborn Health Service WA
Odgers Aileen University of Canterbury CANTERBURY
O’Neill Elizabeth Joondalup Health Campus WA
Parker Malcolm University of Queensland QLD
Paterson Ron University of Auckland AUCKLAND
Paust Suzanne Secca WA
Porter Paul Joondalup Health Campus WA
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Conference  
Venue



 

Centre for 
Aboriginal 
Programmes

Parking & Security Information
UniPark: Phone  6488 1229 and 6488 7184
 
Security: Phone 6488 3020 - all hours
  6488 2222 - emergencies only
  1800 655 222 - free call from       
               all public phones on campus
                               to Security.                                                   
http://www.ask.uwa.edu.au

    Visitors Centre
For directions and further information about 
UWA the visitors centre is open from 
8.30am to 5pm Monday to Friday.
Phone: 6488 2447/8000

http://www.development.uwa.edu.au/VisitorCentre.htm

ii

Accessible Toilet........................................................
Public Toilet............................................................
Public Telephone....................................................
Bicycle Rack...........................................................
Bus Stop..................................................................
Shuttle Bus Terminus.............................................. T

CAR PARKS AND FACILITIES
Please read the signs before you park your vehicle!

Permit Parking 
Yellow (student) Car Parks 1, 4, 8, 9, 14, 21, 31, 35, 37
Red (staff) Car Parks 1-4, 6-10, 14-15,18, 20-21, 24-27, 29-31, 
                                           33-34, 37, 40-42                

Accessible bays Car Parks 1-3, 5, 8, 9, 12, 14-16, 18, 19, 22, 23, 25
                           30-31, 34, 37, 39 - 41 (UWA Accessible 
                           or ACROD permit required)

Service bays Car Parks 1-3, 5, 6, 8 - 9, 12, 14-16, 18-20, 22-24
                           27 -28, 30 - 31, 33 - 34, 37  C3 (place business card or
                           Parking Authority Permit on dashboard)

Pay Parking 
Short Term :  $1.30  per hour : 1, 3, 4, 20, 37
Long Term: $1.00  per hour : 9, 17, 23, 25, 
                                                      31, 33, 35, C2

Restricted Parking
Please read the signs before you park your vehicle.

10 min Bays   Car Parks 8, 30, 37
15 min Bays   Car Parks 1, 5, 42 (Early Learning Centre ONLY)
30 min Bays   Car Parks  9, 12, 16, 22, C2, C3

Reserved Bays   Reserved at all times - including car pooling

Limited Bus 
Parking East of Music building - phone 6488 3020
 
Bus Routes to Campus
23, 24, 78, 79, 97, 98, 99, 102, 103, 107.
Please check with Transperth for current information - 13 62 13   
http://www.transperth.wa.gov.au

i

Motorcycle bays Car Parks 1, 3, 4, 8, 9, 10, 14, 15, 16, 18, 21, 25,  31, 34,
                                           37, 40 & 41  (no permit required)

University Club    Car Park 39  ( Members and Guests permit required)
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